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PRESENTATION

For quite some time now, employers’ and trade union organisa-
tions from each country in the European Union have been looking to
the Member States to gain more knowledge of their legal labour
systems. There is no doubt that in these systems, collective bargaining
plays an important role from many points of view. However, infor-
mation about them is, most of the time, scarce, incomplete or insuf-
ficient. Often references are made to comparative systems without
this being accompanied by the direct and express knowledge of the
institutions being analysed. On its part, the European Commission is
reflecting on the possibilities of a Community standard on collective
bargaining that might contribute to the difficult birth of collective
agreements on the European level. This is why the National Advisory
Committee on Collective Agreements, in its goal of having at its
disposal this information, analysis and study of collective bargaining
of a general nature, saw it fit to sponsor a collective work on collec-
tive bargaining in Europe that hitherto did not exist.

The reason for such a comprehensive goal and interest is two-
pronged. First, there are virtually insurmountable differences between
the labour laws and agreement practices of each Member State. This
is the case of the erga omnes applicability that exists in some systems
like in Spain and Finland, versus the relative applicability of the
agreement in other States. There are also variations with respect to
the registration of agreements, as well as the authority to bargain
collectively. Second, there are difficulties on the Community level,
as until 1992 the national representative professional organisations,
particularly employers’ organisations, successfully opposed collective
bargaining on the European level. When the Community Charter on
Fundamental Rights was passed in 1989 by the majority of the Mem-
ber States and Commissioner Vasso Papandreou began presenting
Directive drafts on diverse issues related to safety and health in the
workplace, the employers’ representatives relaxed their resistance to
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bargaining, and the agreement on social policy was reached which
was attached as an annex to the Maastricht Treaty and after that to the
Treaty of Amsterdam itself. At present, there are still problems with
harmonisation on the national level, even though a series of European
agreements have been concluded, subsequently reinforced by Direc-
tives that pave the way in this direction.

Knowledge of the legislative situation and practice of collective
bargaining in the Member States, at least the essential ones, is of
transcendental importance for two reasons. The first stems from the
accelerated process of continental integration of economic sectors,
which obliges us to know how working and employment conditions
are regulated in the countries that comprise the European Common
Market. It is evident to all that when a company is looking to set up
offices and invest in a certain country, it must know what its system
of industrial relations is like and particularly, the procedure, nature
and effects of collective bargaining there. By the same token, when
a trade union wishes to coordinate an activity referring, for instance,
to a European works council, the closure of a company or staff down-
sizing, it must also consider the facts on this subject. The second
reason is that the process of convergence on the European level re-
quires a previous knowledge of the similarities and differences be-
tween the various labour relations systems, especially an element as
important as collective bargaining.

On its part, Court of Justice case law (Albani case and others) is
reaching decisions that challenge the validity of certain clauses of
national collective agreements insofar as they could infringe upon
competition regulations. Of particular interest is the case of Sweden,
where there have been high-profile cases that are examined in the
corresponding chapter of this book.

The structure of collective bargaining also differs considerably
from one country to the next. Although most of these structures gives
preference to the sectoral and national level, there has been a pro-
nounced shift in recent years toward the company level. Despite the
fact that in all the Member States the usual bargaining parties are the
trade unions and employers’ associations or the employers themselves,
a clear evolution can also be seen in some countries geared toward
permitting an “opening” for bargaining with works committees and
other more specific representative subjects. In some systems, notably
in Belgium, there are subjects or organisations where bargaining is
conducted institutionally, such as the Councils or the Chambers. The
content of collective bargaining also varies from one country to an-
other, although there are coincidences on basic matters. In some
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countries, the legislation offers an opening for certain matters in
favour of flexibility, but only against collective agreements. The lim-
ited applicability of most agreements is compensated by the extension
mechanism of erga omnes, although the requirements and procedures
for this are different in each country, without an a priori extension
of certain agreements being possible in certain cases. The challenging
of agreements abides by procedures and formulas which, at times,
only the social partners are permitted, according to special legal rules
and before specialised courts. There are also extrajudicial procedures
to settle disputes arising from the application and interpretation of
agreements, but these solutions vary in each country.

The considerations that have just been formulated highlight the
importance that should be given to the study made in this book. It has
been drawn up by an internationally trained team of renowned experts
from the different Member States, who have developed parallel anal-
yses that allow comparisons to be made among them. Their efforts
have been coordinated by Professor Ojeda Avilés, who is himself one
of the most qualified and recognised specialists in comparative indus-
trial systems. Together, these professionals have made it possible for
us to have today this exhaustive inventory of analysed issues, accom-
panied by relevant contributions that shed a good deal of light on each
one of the problems that collective bargaining currently faces.

We have also seized the opportunity of this comparative analysis
of systems to pay special attention to European or inter-State collec-
tive bargaining. It might be said that this is just international collec-
tive bargaining, as European standards on the matter are practically
non-existent. However, we have found a series of institutions that
facilitate bargaining activity, so that social dialogue in the institution-
al sense — as seen in Val Duchesse and the joint sectoral committees
for several years now — has served to bring the European partners
closer together and achieve important structures, despite modest ob-
jectives. The research team from the European Trade Union Institute
has first-hand information, going out of their way to identify actors,
attitudes and perspectives. The social partners’ participation in the
regulatory process of the European Union has also opened up a series
of channels through which collective bargaining has entered. Thus,
the two types of agreements that have emerged in accordance with the
participative pattern are studied; that is, those agreements reinforced
via a Council decision and voluntary agreements, among which inter-
esting comparisons have been made.

The applicability of European collective instruments deserves
special treatment, a mission that has been undertaken by the Coordi-
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nator of the work, as a kind of complement to what comes before.
From the study of the various kinds of European agreements, surpris-
ing conclusions can be drawn, such as that agreements reinforced by
a Council decision are perhaps not the strongest or the most authentic,
or that there are different methods of internal application by which
what was agreed on the European level in a national agreement or
agreements does not necessarily have to be incorporated.

The in-depth, specialized study on European works councils,
carried out by one of the experts best qualified to undertake this
assignment, allows us to deduce to what extent agreements are pos-
sible, theoretically and practically, in said councils. From surveys
conducted in recent years in multinational companies, it is known that
European works councils have had certain unexpected positive ef-
fects; in particular, improved coordination between the parent com-
pany and its subsidiaries and their contribution to the peaceful reso-
lution of crises and company closures. These legal bases and their
various aspects are rigorously examined, resulting in the first theoret-
ical foundation for these council agreements without failing to con-
sider agreements establishing works councils.

The content of the matters dealt with in the various reports and
the expertise of the specialists who have prepared them makes this
work almost one of a kind in the field of comparative studies, prob-
ably the first to integrate such a broad, extensive and ambitious con-
tent and scope.

Thus it was necessary to have, especially in Spain, a study on
comparative collective bargaining, as the existing publications on the
subject were in very short supply and not very relevant. Before this
book was published, we were forced to resort to the volume compiled
by the ILO on collective bargaining in industrialised countries with
market economies, whose content was not the same and was also more
sociological than legal. This is, therefore, a unique contribution to the
study of collective bargaining designed to flesh out, now with special
focus and breadth, the current panorama, also enriched by the recent
publication of “The Actors of Collective Bargaining”, edited by Roger
Blanplain (Bulletin of Comparative Labour Relations, Kluwer), which
contains contributions from the participating countries in the XVII
World Congress of Labour Law and Social Security held in Monte-
video in 2003; as well as the work “La dimensién europea de la
autonomia colectiva: la negociacién colectiva comunitaria” (or, “The
European dimension of collective autonomy: Community collective
negotiation), coordinated by Professor Baylos Grau and published by
Editorial Bomarzo, to mention two that appeared in 2004.
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This study is, therefore, a unique report that gives Spain and other
countries access to an updated legal analysis of the treatment of col-
lective bargaining in Europe, to facilitate the knowledge and consul-
tation of its wide spectrum of readers who, as with most of the studies
supported by the Advisory Committee, are many. In this context, the
Commission itself already devoted attention to some aspects tied to
this work in the XII and XV Seminars on Collective Bargaining, held
in 2000 and 2002, with contributions from Professors Timo Kauppin-
en, Alessandro Garilli and Manfred Weiss.

Last but not least, we would like to thank the authors of this study
for their interest and personal predisposition to take on the reports,
the coordination of which Professor Ojeda has tackled with his usual
dedication, rigor and effectiveness. Our thanks also go to the Ministry
of Labour and Social Affairs and its Subdirectorate of Publications,
without whom this work would not have been possible. And finally,
the National Advisory Committee on Collective Bargaining, which
has also devoted their full energies to this project. A project that has
been, on its part, extremely laborious due to the need and advisability
of translating the reports written by the authors in German, and es-
pecially in English, into Spanish.

Madrid, March 2004.

JuaN Garcia BrLasco
President of the National Advisory Committee
on Collective Bargaining






INTRODUCTION

This report on collective bargaining in Europe is divided into two
parts or sections. In the first, specialists from the most relevant coun-
tries analyse the distinguishing features of collective bargaining in
their respective countries, arranged according to a series of common
sections to highlight the similarities and differences between systems.
Although it has been very difficult to gather the opinions of experts
from each country, we have nonetheless been able to obtain the opin-
ions of the most qualified experts in the key countries, these being the
ones that, either because of their proximity to Spain (Portugal, France,
Italy) their importance in themselves (Germany, Holland, Belgium),
or the value of their paradigm (Sweden, Finland), we have deemed
it appropriate to include in any case.

In the second part, other experts study the core issues of strictly
European bargaining, from the phenomenology of these agreements
in such to their legal application or social concertation as well as
European works council agreements. In these cases we have not tried
to achieve a uniform treatment, as each subject has its specific char-
acteristics, so the authors were able to focus their subjects as they best
saw fit.

As far as we know, this is the first attempt to ascertain the situ-
ation of collective bargaining in Europe, following the publication a
few years back by the ILO of an interesting volume on collective
bargaining in developed countries. This book included both European
as well as other non-European ones, but without the exhaustive treat-
ment of European countries offered in this work and without contem-
plating collective bargaining on the EU level; the latter issue actually
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being a whole set of issues, rapidly evolving at that, which surely
justifies the publication of this work. For all these reasons, we hope
that this study will be useful, responding to the diverse needs both of
the social actors as well as experts on the subject at universities and
specialised institutes.

Seville, March 2004.

ANTONIO OJEDA AVILES
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Chapter 1

COLLECTIVE BARGAINING IN GERMANY *
Ulrich Zachert, Hamburg

1. PRINCIPLES, MEANING AND STRUCTURE
OF COLLECTIVE BARGAINING

1.1. Principles of collective bargaining
1.1.1. Constitutional framework

The central principles of collective autonomy — that is, the right
to arrange working and economic conditions via collective bargain-
ing, can be found in the Constitution of the German Federal Republic
of 23 May 1949. Article 9.3 of the Basic Law (GG) guarantees all
persons and professions the right to form associations to safeguard
and improve their economic and working conditions.

At no point does Article 9.3 GG refer to collective bargaining.
However, case law and the general opinion of the doctrine consider
that freedom of association also implies that associations have the right
to enter into collective agreements under their own responsibility or,
in other words, collective autonomy.

Some recent judicial pronouncements contemplate certain formu-
lations, by which the Constitutional Court makes note of the meaning
and function of collective autonomy. On one hand, with respect to the
protective function of the collective agreement, the procedure for a
fair, efficient balancing of interests between the parties is ensured:

* The structure of this work follows, as far as possible, the writings of Professor
ANTONIO OJEDA AvILES, dated 15 April 2002. My thanks to Professor NATIVIDAD
Menpoza Navas for her translation into the Spanish version.
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“collective autonomy aims to compensate for workers’ structural
inferiority, individually, in the signing an employment contract, since
through collective bargaining enables the parties to negociate salary

9 1

and working conditions in a more or less balanced position” .

Collective autonomy also takes into consideration the idea of
exoneration of the state and with it, the modern concept of subsidi-
arity: “collective autonomy, constitutionally recognised, preserves a
sphere in which workers and employers can freely decide about their
opposing interests. This freedom is legitimised by the historic expe-
rience that collective bargaining successfully promotes — and better
than state intervention — the objectives of the different economic and
general interest groups” >

Finally, collective autonomy satisfies the notion of self-determi-
nation: “Article 9.3 GG is a right to freedom that extends the protec-
tion of associations to all its spheres of action. Hence, certain matters,
especially those related to wages, as well as others such as working
hours and holiday time, are ceded to the bargaining parties, which
will then be able to regulate working and economic conditions in an

autonomous way” >.

1.1.2.  Legal framework

These constitutional principles are defined in the Collective
Agreement Act (Tarifvertragsgesetz, or TVG) of 9 April 1949 (draft-
ed 25 August 1969). This standard establishes only a few essential
bases and a general framework, leaving the parties with ample ma-
noeuvring room to specify the content of the bargaining:

* § 1 TVG: Content and form of the collective agreement.
e § 2 TVG: Bargaining subjects.
* § 3 TVG: Scope of application.
§ 4 TVG: Effect.
§ 5 TVG: General applicability.
§8 6-12 TVG: Formal rules.
e § 12a TVG: Collective agreements for persons similar to wage-
earners.

" BVerfG 26-6-1991, BVerfGE 84, 212, 229.
> BVerfG 2-3-1993, BVerfGE 88, 103, 114.
* BVerfG 24-4-1996, BVerfGE 94, 268, 284 et seq.
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1.2. Meaning of collective bargaining

Now, as before, collective bargaining is important to ensuring
wages and setting rules about working hours and conditions. Although
in recent years we have witnessed the weakening of collective bar-
gaining, a trend that is being repeated in most European countries, in
Germany collective bargaining is the most important instrument by
which working and economic conditions may be stipulated to the
benefit of workers. The annual figure of new collective agreements,
or of revised agreements, remains constant, hovering at between 7,000
and 8,000. All together, around 57,000 collective agreements are
registered with the Labour Ministry *.

Yet how far collective agreements are spread and extended differs
according to sector, company size (large, medium or small) and
region, especially in the eastern states. Generally speaking, in Germa-
ny there are around 33 million workers, manual labourers, white-
collar workers and civil servants. According to recent statistics,
63 percent of workers are employed in companies where a sectoral
or branch agreement is applied (Branchentarifvertrag) while 7 per-
cent are held to company agreements (Firmentarifvergrag). In the
eastern states, the sectoral agreement accounts for 45 percent of
workers and the company agreement, 10 percent. The average number
of workers covered by a collective agreement of 62 percent is however
higher since companies, which are not bound to a collective agree-
ment, often adapt it. This is because the employment contract takes
as a reference the parameters appearing in the agreement. Therefore,
it can be said that 80 percent of German workers, either directly or
indirectly, are in the subjective scope of some kind of collective
agreement.

By and large, the collective agreement improves upon the terms
of laws the latter stipulating certain minimum standards that affect all
workers, regardless of the scope of the collective agreement. For
example, a 37-hour work week when the Law provides for 48, or 30
days off, not counting Saturdays, while the Law provides for 24
including Saturdays.

* The most recent statistics can be found in: BUNDESMINISTERIUM FUR ARBEIT UND
S0zIALORDUNUNG/CLASEN, Tarifvertragliche Arbeitsbedingungen im Jahr 2001.
See also (www.bma.de) in “Arbeit” under “Arbeitsrecht”, Tarifliche Vorsorge fiirs
Alter, Bundesarbeitsblatt (2002), p. 41 et seq., and WSI (ed.), Tarifhandbuch,
2002.
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1.3. Structure of the collective agreement
1.3.1.  Territorial scope

The bargaining parties have total freedom to describe the territo-
rial framework of the collective agreement. Thus, we have national
or regional collective agreements and agreements that affect specific
sectors of production as well as company agreements.

In Germany, regional collective agreements predominate ’°, gener-
ally coinciding with the delimitation of federal states. Unlike in the
Anglo-American sphere, where company agreements outweigh other
types, workers from the same sector or branch have identical working
conditions, so the agreement exercises a “cartel function.”

1.3.2.  Company agreements and shop/enterprise agreements

The provisions of territorial or industry-wide collective agree-
ments (Flichentarifvertrag) are established by the works council, via
shop/enterprise agreements (Betriebsvereinbarungen), since this rep-
resentative authority has codetermination rights, as stipulated by the
Works Council Act (Betriebsverfassungsgesetz, BetrVG). The bar-
gaining parties are not either the trade unions or the employers, but
the works council, elected by all the workers employed in the com-
pany, on one side, and the owner of said company, on the other. In
the public sphere the same philosophy holds sway, although other
laws are applied. This second level brings us to a decentralisation in
the execution of territorial agreements which allows them to be adapt-
ed to the employers’ needs.

In this sense, although German law recognises that the works
council plays a central role in converting precepts of the agreement
rules, §§ 77.3 and 87.1 BetrVG establish the pre-eminence of the
collective agreement over shop/enterprise agreements signed by the
representative body. This pre-eminence expresses the principle of dual
representation of interests in Germany (dual channel), whereby the
trade unions have authority in the sector and region, and the works
councils in the company. Moreover, the authority of the agreement
does not only derive from the Law, as expressed in §§ BetrVG 77.3
and 87.1, but also from the Constitution (see 1.1.1.), whose Article

> On the following, ZACHERT, Lecciones de derecho del trabajo alemdn, Madrid
1998, p. 63 et seq.
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9.3 recognises collective autonomy, while according to majority
opinion, participation in the company does not find support in our
Constitution.

In practice, there is a reciprocal (“dialectical”) relationship be-
tween collective bargaining and the aforementioned codetermination,
which explains why of late, the (regional) collective agreement has
delegated certain prerogatives to the shop/enterprise agreement. The
latter address, at once, the companies’ need for flexibility and the
workers’ wishes on matters such as how working time is organised.
However, this transfer of powers poses some problems, not only
because it alters the principle of the prevalence of the collective agree-
ment over the shop/enterprise agreement, but also because the work-
ers’ committee, as § 74.2 BetrVG points out, does not recognise the
trade union’s right to strike in the event of dispute.

How ties between (regional) collective agreements and shop/en-
terprise agreements will be developed in the future depends on wheth-
er the parties decide to overcome the mentioned flexibility through
collective bargaining itself, admitting that the agreement has opening
clauses that tolerate — and at the same time control — this decentral-
isation, both in the area of enterprise agreements as well as in the
employment contract (See Epigraph 10) °.

1.3.3.  Personal scope

In addition to the spatial scope, collective agreements also estab-
lish which workers they affect; that is, their personal scope. Regard-
ing this, it must be stressed that if in the past, the working conditions
of manual labourers and salaried workers were agreed separately, there
is a growing tendency to determine a single set of working conditions
for both groups, as has been the case for some time in the chemical
industry. Thus, in spring 2002, the metalworkers’ union called a
three-week strike, not only to improve their salary conditions, but
also to obtain equal pay for both kinds of workers’.

In the public sector, working conditions for manual labourers and
white collar workers, around 3.1 million, are also regulated by col-

® Of the many positions on the matter, see (with empirical contributions),
OPPOLZER/ZACHERT, Krise und Zukunft des Fldchentarifvertrags, 2002; HoLAND/
REIM/BRECHT, Flichentarifvertrag und Giinstigkeitsprinzip, 2002.

7 Binspink/WSI, “Tarifarchiv, Tariflicher Halbjahresbericht...”, WSI-Mitt (2002),
pp- 371, 379.
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lective agreements. According to predominating case law and doc-
trine, collective agreements do not apply to the employment relations
of 1.7 million civil servants. Their working conditions are provided
for by Law, however the Law abides by the rules stipulated by
collective bargaining.

2. TYPES AND SPECIALITIES OF COLLECTIVE
AGREEMENTS ACCORDING TO LAW AND CASE LAW

2.1. Types of collective agreements by scope of application

§§ 2.1 and 2.3 TGV distinguish between collective agreements
signed by trade unions and employers’ associations, association-
level agreements (Verbandstarifvertrdge), and collective agreements
between unions and an individual employer, in other words, company
agreements (Firmentarifvertriige).

The number of company agreements versus association-level
agreements signed by both associations, has increased, albeit slightly,
in recent years. Of the collective agreements in force in the year 2001,
34,500 are association-level agreements and 23,000 are company
agreements . Case law explains the relationship between these agree-
ments, in keeping with the speciality principle, by which the closest
agreement takes precedence over the other”. In keeping with the idea
of the single and unified trade union and large industry-wide unions,
collective bargaining is in “a single hand”, so the connection between
association-level agreements and company agreements poses no ma-
jor problem.

2.2. Types of collective agreements by content

Bargaining practice differentiates between pay agreements, frame-
work agreements on pay grades and general agreements on employ-
ment conditions.

Pay agreements stipulate wages, and generally speaking, their
validity is almost always limited from one to up to two years.

¥ BUNDESMINISTERIUM FUR ARBEIT UND SOZIALORDUNUNG/CLASEN, Tarifvertragliche
Arbeitsbedingungen..., cited, p. 5 et seq.; ZACHERT, “Firmentarifvertrag als Alter-
native?” (NZA-Sonderbeilage), num. 24 (2000), p. 17 et seq.

® Commentaries include: DAUBLER, Tarifvertragsrecht, 3rd ed., 1997, Randnr.
1490; KempEN/ZAcHERT, TVG, 3rd ed.,1997, § 4 Randnr. 129 ef seq.; WAaNK, in
Wiedemann, TVG, 6th ed., 1999, § 4 Randnr. 289 et seq.
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Framework agreements on pay grades, however, organise the
various occupational categories by activity, from which the pay of
manual workers and white-collar workers is derived. These collective
agreements are valid for longer than collective salary agreements,
generally signed for a two- to three-year period.

General agreements on employment conditions cover a wide spec-
trum of aspects to this respect. Among other matters, they can
stipulate working time, pay supplements for night shifts, temporary
leave, annual holiday time, dismissals, periods of notice, working con-
ditions, occupational skills and employment guarantees. The validity
of these is for the most part the same as for frame-work agreements;
that is, three years or more.

In addition to the above, there are also other collective agreements
that do not fall into any of the mentioned categories. Of these, as §
4.2 TVG stipulates, we must mention the collective agreements de-
scribed by the joint institutions of the bargaining parties in which
various conditions are established, such as holiday pay, provisions for
the elderly and disabled, and of importance are also other agreements
that regulate conciliation procedures.

3. PARTIES TO THE COLLECTIVE AGREEMENT
AND OTHER TYPES OF AGREEMENTS

3.1. Legal principles

The main parties in industrial relations are associations or trade
unions on one side, and confederations of employers or individual
employers, on the other.

Based on the constitutional principle established in Article § 9.3
GG, which expressly recognises freedom of association, and by inter-
pretation (case law), union activity, collective autonomy and the right
to strike ', both organisations can terminate collective agreements.
The Collective Agreement Act stipulates in its § 2.1 that bargaining
parties are trade unions, employers and employers’ associations.

Unlike in other countries, such as Spain and France, the concept
of union is not regulated by Law, but rather it is the result of common

' Thus the Constitutional Court, among others, BVerfG 26-6-1991, BVerfG
84, 212. New perspectives in ZACHERT, AR-Blattei SD 1650.1 “Vereinigungsfreihet/
Koalitionsfreiheit”, 2001, Randnr. 1 et seq.
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law. According to the case law of the Federal Labour Court and the
Constitutional Court, a trade union is an association of workers with
bargaining capacity that is only required to have a enough social power
to be able to exert pressure on the other party, the company, to reach
a collective agreement .

3.2. Trade unions

Trade union structure is based on the principle of single/unified
trade union and industry trade union. Belonging to the German Fed-
eration of Trade Unions (DGB), founded in 1949, are eight branch
Federations. The organisation of workers around a single trade union
with no political or religious ties is mainly the result of the disastrous
consequences of the splitting-up of the workers’ movement during
the Nazi dictatorship and the period leading up to it.

Through the grouping together of different unions, the number of
industry trade unions has steadily decreased in recent years. In the
spring of 2001, the administration and public services union, the
transportation and communications union (OTV), the postal workers’
union (DPG), the commerce, banking and insurance union (HBV),
the media industries, printing and paper, publishing and design union
(IG Medien) and the German Union of Salaried Employees (DAG)
formed a single service sector union (Ver.di). From that point on, the
DAG, as an employees’ union, has been part of the DGB, so the new
trade union (Ver.di) and the metal workers’ union (IG Metall) are
now the two major unions, representing two thirds of the DGB’s
nearly 8 or 9 million affiliates. The number of employee affiliates is
about 30 percent.

While there may be other unions that do not belong to the DGB,
they have little influence on collective bargaining. However, there
are some exceptions, especially in the new federal states of the East,
which show a certain degree of authority outside of the large unions.
Business owners take advantage of this situation to reach agreements
on special conditions, more favourable to them on the collective
level. Thus, the metalworking employers’ association of the states of
former East Germany and the Christian metalworkers’ union reached
an agreement that on essential matters, such as working hours,

""BAG 15-3-1977. Arbeitsrechtliche Praxis (AP) N2. 24 article 9 GG; BVerfG
24-2-1999, BverfGE 100, 214, 223. Doctrinal contributions include notes on
comparative law: GAMILLSCHEG; Kollektives Arbeitsrecht, 1997, p. 452 et seq.
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they would essentially stay away from the objectives set by IG
Metall %,

3.3. Employers’ associations

Private business owners, on their part, have a three-level system
of representing interests. First, employers’ organisations that have the
role of representing economic policy interests to state organisms and
public opinion. Their central organisation is the Confederation of
German Industry (BDI).

On the second level are the Chambers of Industry and Commerce,
considered to be public entities with compulsory affiliation.

Thirdly, there are employers’ associations that act as a party to
bargaining collective agreements. They belong to the umbrella organ-
isation Confederation of German Employers’ Associations (BDA),
which is made up of 46 employers’ associations. Within the BDA, the
industrial federations are highly important, among them the “Gesa-
mtmetall”, which includes 13 regional employers’ associations from
the metallurgy industry and the Federation of the Chemical Industry
Employers’ Associations, which has 12 regional associations. Affil-
iation to employers’ associations is voluntary, and their affiliation
rate ranges from 40-45 percent.

As for the administration and public services, the employers are
the national government, the provincial governments and the munic-
ipal governments. These three state bodies coordinate their bargain-
ing, thus guaranteeing the same level of protection for personnel from
different sectors with identical activities.

3.4. Other parties and collective agreements

The bargaining parties of the shop/enterprise agreements (see
1.3.2), which have, according to 77 BetrVG (Works Council Act),
the same applicability as collective agreements, are the employer of
the company in question and the works council, an authority which
has, as laid out in §§ 87 BetrVG, codetermination rights in so-called
social matters. It is important to remember, at any rate, as stipulated

"2 At present, the courts of first instance are studying the nature of this
association as a union; Nauprir, “Tarifrechtliche Entwicklungen unter besonderer
Beriicksichtigung der neuen Bundeslidnder”, AuR (2002), p. 288 et seq.
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in §§ 77.3 and 87.1 BetrVG, that the company agreement takes prec-
edence over these (shop/enterprise) agreements.

The means to settle disputes between bargaining parties is the
strike, a measure which, on the other hand, cannot be exercised in the
scope of the Workers’ Committee Constitution Law, as §§ 74 BetrVG
expressly prohibits it. Thus, any disputes that arise to this respect will
be resolved via the conciliatory committee (Einigungsstelle), an or-
gan which, according to § 76 BetrVG, can be designated as an insti-
tutional conciliatory procedure in the company.

4. CONTENT OF COLLECTIVE BARGAINING AND LIMITS
OF COLLECTIVE AUTONOMY

4.1. Legal principles

The regulatory framework of collective bargaining consists of the
Constitution and the Collective Agreement Act (see Ch. 1.1).

With regard to the Constitution, its Article 9.3 guarantees, on one
hand, to all persons and professions, the right to form associations to
safeguard and improve working and economic conditions.

On the other hand, development of the mentioned constitutional
mandate, § 1.1 TVG, says that the collective agreement must establish
the rights and obligations of the contractual parties and contain rules
that can regulate the content, engagement, and termination of em-
ployment relations, as well as questions related to the company and
matters involving the woks councils rights.

4.2. The content of collective bargaining in practice
4.2.1. Traditional content

Based on the abovementioned legal foundations, which give the
parties ample manoeuvring room to establish working and economic
conditions ", the bargaining parties have agreed to certain rules that
cover a wide spectrum of these conditions .

3 About respect for basic rights, ErRrk/DIETRICH, 2nd ed., 2001, Article 3 GG,
Rndnr. 48 Recently ZacHerT, “Elemente einer Dogmatik der Grundrechtsbindung
der Tarifparteien”, AuR (2002), p. 330 et seq.

' Details in WSI, Tarifhandbuch, 2002 (annual publication). BUNDESMINISTE-
RIUM FUR ARBEIT UND SOZIALORDUNUNG/CLASEN, Tarifliche Arbeitsbedingungen
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The “traditional content” of collective bargaining refers to wag-
es, working hours, holiday pay (“which is spent in Majorca”), im-
proved working conditions and measures to protect against dismiss-
als. We must also point out the rules about the reduction of working
time which, gradually, since 1984, has been set at 35 hours per week
through collective bargaining .

Concerning salary, in Germany, unlike in other European coun-
tries, there is no law stipulating a minimum wage. This is generally
due to the importance of collective bargaining, which in fact regu-
lates labour relations for most workers. There is, however, one ex-
ception: the construction sector, where the difficulty of applying
collective agreements led to the passing, in 1996, of the Law on Posted
Workers (“Arbeitnehmerentsendegesetz’”) which establishes a mini-
mum wage for this industry.

4.2.2.  New trends in collective bargaining

The new contents of collective bargaining are marked by the social
agents’ need to respond to the changes in the production situation in
the workforce. They generally give companies more flexibility and
offer more alternatives to the individual requirements of workers
without altering the essence of the collective agreement; that is, with-
out losing sight of the protection of the workers '. In this sense, al-
though the contractual parties in the agreements evaluate the indicat-
ed ideas often differently, the progress of collective bargaining in a
number of sectors shows that those involved have a certain interest in
reaching agreement on key issues.

Collective bargaining favours employment stability and the afore-
said flexibility, since in times of crisis a substantial reduction of
working hours is expected (sometimes down to 30 hours a week),
with corresponding salary cuts, although this is compensated by guar-

(2002) (annual publication). Also refer to (www.bma.de) in “Arbeit” under “Ar-
beitsrecht.”

'3 Zacuert, “Ein Jahrzehnt tariflicher Wochenarbeitszeitverkiirzung”, ZTR
(1995), p. 435 et seq.; by the same author, “L’orario di Lavoro nella RFT”,
Quaderni di Diritto del Lavoro e delle Relazioni Industriali (1995), p. 303 et seq.

1o Zacuert, “Flexicurity im Arbeitsrecht — eine schwierige Balance”, WSI-
MITT (2000), p. 283 et seq.; by the same author, “A Chance of Paradigm in
German Labour Law — An Inspiration to Other Countries?”, The International
Journal of Comparative Labour Law and Industrial Relations (1999), p. 21 et seq.,
and “Resenti mutamenti nel Diritto del lavoro tedesco”, in Il Diritto del Mercato
del Lavoro (2000), p. 89 et seq.
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anteeing employment for a period of 2 to 4 years (“Volkswagen
model”) .

Policy concerning working time is giving both the companies and
the workers themselves a great deal of flexibility to establish working
hours through corridors and work accounts '®. Increasingly, the pos-
sibility of reducing the number of working years is also being ex-
ploited through part-time agreements for pre-retirees, without this
meaning a sizeable cut in their pensions.

Recently, special attention has been given to collective agreements
that guarantee the training of young workers, ensuring transition in
their careers. In the metallurgy industry, for example, in June 2003
a collective agreement was signed that includes rules and procedures
to guarantee the occupational skills and posterior training of all
workers.

There is also some discussion, with respect to wage flexibility, as
to whether collective agreements should connect part of this to com-
pany profits. The chemical sector has had rules of this nature since
1998, though the metalworkers’ union, during bargaining in spring
of 2002, successfully rejected this notion.

The described examples mostly are articulated in the regional col-
lective agreements, which often stipulate only frame-principles and
contain opening clauses (Offnungsklauseln) so bargaining subjects can
develop these particularities through enterprise agreements.

4.3. Limits of collective autonomy by the Competence Law

According to case law "’ and majority doctrine *°, the job market
and the collective agreement are not affected by national standards (§
1 Law Against Limitations of Competence) or European standards
that prohibit the formation of cartels (art. 81 TEC)?'. In principle the

17 ZAacHerT, “Medidas en creacién y reparto de empleo en Alemania”, RL, pp.
84, 87 et seq.; by the same author, “Beschiftigungssicherung durch Tarifvertrag
als Priifstein fiir Umfang und Grenzen der Tarifautonomie”, DB (2001), p. 1198
et seq.

' Zacuert, “Medidas de creacién y...”, cited, pp. 84, 87 et seq.

Y BAG, 27-6-1989, AP Nr. 113 zu article 9.3 GG Arbeitskampf

2 For example, WIEDEMANN in Wiedemann, 7VG, Einl., Randnr. 36 and 371.

2! In European law: EuGH 21-9-1999 — Albany, Brentjes and Bokken, NZA
(2000), p. 201; EuroAS (1999), p. 194, commented by LORCHER; AuR (2000), p.
26, with commentary by BrLaANKE; BrLankg, “National Report”, in Bruns (ed.),
Collective Agreement and Competition in the EU, 2001, p. 146 et seq.
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secondary effects of the “cartel” must be accepted to guarantee base
level working conditions. To do this, employers may also coordin-
ate their behaviour in the job market, reaching agreements about
the creation of compensation funds. One exception to the rule is the
(theoretical) case that the signing parties abuse the collective agree-
ment and deliberately pursue rules that lead to restricting compe-
tence **.

4.4. Limits of collective bargaining by general interest

The bargaining parties, as much of the doctrine understands it, are
not limited, in their field of action, by public interest. Attempts to
determine the aspirations of trade unions via this route have been
rejected by the court. Thus, the German Federal Court (BGH) reject-
ed a lawsuit that would have required the bargaining parties to pay
compensation to make up for the loss of a year’s worth of monetary
value . Insofar as there is no independent order that provides the
correct solution as far as the distribution of income and salary goes,
the collective autonomy provided for in article 9.3 GG, as fair pro-
ceedings™, shall guarantee equal opportunities to the parties and en-
able a fair rapprochement of interests »*.

5. THE BARGAINING PROCESS

Collective bargaining is conducted in a different way according
to the trade union being dealt with, depending on what is established
in its statutes. Thus, below we will explain how collective bargaining
is done in the metallurgy industry, between IG Metall and its employ-
ers’ association .

The collective agreement must be denounced, by the agreed dead-
line, by one of the parties. The decision about termination and de-
nouncing of collective agreements, in the case of regional collective
agreements (Bezirkstarifvertrigen), which represent the majority, is

2 BAG 27-6-1989, AP Nr. 113 about article 9 GG Arbeitskampf; DAUBLER,
Tarifvertragsrecht, Randnr. 380.

» BGH 14-3-1978, NJW (1978), p. 2031

* Rawws, Eine Theorie der Gerechtigkeit, 1975, p. 107 et seq., 337 et seq.,
and 334.

» KemPEN/ZAcHERT, TVG, Einl. Randnr. 83, 135 et seq.

% See ZAcHERT, Tarifvertrag, 1979, p. 32 et seq., and by the same author, “Der
Ablauf einer Tarifverhandlung”, GMH (1979), p. 172 et seq.
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the duty of regional secretary (Bezirksleiter), as the representative of
the union’s executive committee.

As for how union strategy is developed in this context, the bar-
gaining committee (Tarifkommission) plays a fundamental role. Said
committee, on the regional level, is predominantly composed —
sometimes exclusively — of honorary members (belonging to the
works council or union delegates) expressly elected to perform this
task.

Normally, from this main bargaining committee emerges anoth-
er, smaller committee (Verhandlungskommissionen) which, on the
mentioned level, presided by the regional secretary, is in charge of
directing conversations with the employers’ representatives.

These main bargaining committees generally provide advice and
support, so any movement along these lines requires their interven-
tion. Even in those cases where the union’s executive board makes a
decision about some matter, the bargaining committee’s influence in
the bargaining process is also significant. Given the functions of the
committee members, often members of the workers’ committee and
trade union delegates, the authority of this union should not be un-
derestimated.

As for the employers’ side, bargaining committees (Tarifkom-
mission) are also set up, composed of members from the different
companies, as well as representatives from their corresponding asso-
ciation. The same occurs with the trade unions; the general bargain-
ing committee also designates the authority that will be responsible
for bargaining directly with the corresponding body from the trade
unions (Verhandlungskommissionen).

Bargaining either results from an agreement between the parties,
a conciliation process, or a strike.

6. FORMALITIES AND INFORMING
ABOUT COLLECTIVE AGREEMENTS

6.1. Formalities

§8 1.2 TVG establishes that collective agreements must be made
in writing. The objective of this rule is to avoid ambiguities, so the
contractual parties and affected subjects have a foundation that en-
sures their respective rights . Relatively often, collective agreements

2 BAG 9-7-1980, AP Nr. 7 zu §§ 1 TVG Form.
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make reference to other agreements, or other laws, a reference which
is considered to be in keeping with the Law **.

6.2. Informing about collective agreements:
obligation to publish

6.2.1. Publication by the state

§§ 7.1 TVG stipulates that the signing parties of a collective
agreement must send the original agreement, one authenticated copy
and two additional copies of each agreement and their modifications
to the Federal Ministry of Labour and Social Order (now Ministry of
Economy and Labour), in a period of one month after the agreement
is made, postage paid. Notice of the expiration of each collective
agreement must likewise be given one month in advance.

They should also send, postage paid, to the highest provincial
labour authority in the region where the collective agreement will be
effective, three copies of the same, no later than one month after the
agreement is reached or modified. Likewise, notice of the expiration
of each collective agreement must be given in the indicated time
period. Once one of the parties have fulfilled this obligation, the other
is released of it.

Paragraph 7.2 TVG, on its part, indicates that whoever, out of
fraud or negligence, fails to meet the obligation explained in section
1, or who fails to do so correctly or within the time period stipulated
by law, is guilty of an infraction. Non-compliance may be sanctioned
with a fine.

These are the legal requirements that must be met for the Federal
Ministry of Economy and Labour to register the signing, modifica-
tion and expiration of agreements, as well as the beginning and end
of erga omnes applicability of the same.

The registration of collective agreements in the Federal Ministry
of Economy and Labour registry has a merely informative purpose,
since it thus contributes to their publication, an important part of the
bargaining system. As the registration does not have constitutive
effect, it is not essential for the agreement to be valid, except for
agreements of general applicability. Hence, in accordance with §§ 5.7
TVG, when the erga omnes declaration of an agreement and its repeal
is announced by the State, both must be made public.

# Details in KemPEN/ZAcCHERT, TVG, §§ 1 Randnr. 376 et seq.
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With regard to the principle of publicity, all individuals have the
right to request a free copy of the registrations (not the agreement
text). Likewise, they can also claim a “negative proof”, that is, a
certification that a registration of a certain kind does not exist, for
instance of erga omnes validity. However, in practice, it is possible
to receive a particular collective agreement. The uploading of over
57,000 agreements onto a network would be very costly, thus there
is no way to inform oneself electronically (Internet). The social part-
ners, even if they have this registration, are not interested in facili-
tating these data to the Ministry %,

6.2.2. Publication by the employer

While the registration made based on §§ 6 TVG only contains
information about its validity, §§ 8 TVG requires that the complete
text of the agreement be published and made available to the workers,
so that they can demand their rights from their employer. §§ 8 TVG
orders the employer to display, in an appropriate place in the estab-
lishment, the collective agreements in force in the company.

Publishing an agreements in the company, however, does not
determine its application, since one of the characteristics of the col-
lective agreement is its immediacy; that is, its is implemented when
the contract of employment is signed, even when the parties are
unaware of its existence. For this reason, according to case law, fail-
ure to publish does not favour the employer in situations such as the
implementation of short expiration periods (Ausschlussfristen) in the
agreement *’.

7. APPLICABILITY OF THE COLLECTIVE AGREEMENT
7.1. Regulatory applicability of the collective agreement

Collective agreements are the expression of collective contractual
freedom*', even if they have, as §§ 4.1 TVG states, normative

* Author’s question to the Ministry of Labour, on 19 July 2002.

¥ BAG 23-1-2002, NZA (2002), p. 800; for the precedent, see LEDESMA/
ZACHERT, Panorama actual de la negociacion colectiva en Alemania, 1997, p. 30
et seq. For more details: DAUBLER, Derecho del Trabajo, 1994, p. 212 et seq.

31 Controversial, in this sense, is the recent case law of the Federal Labour
Court, see BAG 29-8-2001, AuR (2002), p. 351 et seq.; ZacHERT, “Elemente einer
Dogmatik der Grundrechtsbindung der Tarifparteien”, AuR (2002), p. 330 et seq.
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(regulatory), force of law in their field of application. That is, they
lay down minimum conditions for affiliated workers who are bound
to and favoured by this agreement. This normative/regulatory effect
means, showing the principle of protection of the collective agree-
ment, that the employer will not be able to reduce the conditions
stipulated in the agreements to the workers’ disadvantage.

This does not mean that that the employer cannot improve the
salary and working conditions established in the agreement, granting
these benefits on top of those stipulated in the agreement. In this
manner, adhering to the principle of the most favourable standard
gathered in §§ 4.3 TVG, the individual employment contract can
improve on the terms of the agreement. However, this measure has
stirred up a complex debate that threatens the very foundations of our
bargaining system, as it raises the question of which is the most fa-
vourable standard.

This problem arises, in particular, when it comes to reducing the
number of working hours stipulated in the collective agreements. If
the work week established in the agreement is 37 hours and the
employer offers the worker, in an individual employment contract, to
work 40 hours, increasing his or her salary and guaranteeing employ-
ment for a certain period of time, is the collective agreement still
valid in this case? Or should the individual agreement be considered
more favourable because the worker gets paid more? The Federal
Labour Court stresses — and I share this opinion — that the collec-
tive agreement would take precedence, because if not, the agreement
would be reduced to the status of a mere recommendation that can be
applied when the situation is favourable and denied when it is incon-
venient for the employer. The normative/regulatory effect of the col-
lective agreement would, then, disappear .

7.2. Personal scope:
limited applicability of the collective agreement

7.2.1.  General principle: limited applicability

Unlike in Spain, in German law, collective agreements do not
have erga omnes applicability. Collective agreements benefit and

2 BAG 20-4-1999, AP Nr. 89 zu article 99 GG; new publications about this
very extensive and polemic debate: Kempen, “Kollektivautonomie contra Privatau-
tonomie: Arbeitsvertrag und Tarifvertrag”, Sonderbeilage zu NZA, num. 3 (2000),
p. 7 et seq.; ZAcHERT, “Individuum und Kollektiv im Arbeitsrecht: alte Fragen —
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obligate only those affiliated to trade unions and the members of the
respective employers’ association, since they have limited applica-
bility. This standard, anticipated in §§ 3.1 TVG, which demands that
both the workers as well as the employers be organised, has a few
exceptions that are worthy of mention.

7.2.2.  Exceptions to applicability restricted by Law

One exception to the general law described in the previous par-
agraph can be found in § 3.2 TVG. It affects collective agreements
provisions of a company scope and specific questions of the Works
Constitution Act. In order for these standards to be applied, the only
requirement is that the employer be bound. Thus, the collective agree-
ment would bind the entire staff, regardless of union affiliation.
Among these are rules related to order in the company, health and
safety, as well as others that extend the codetermination rights of the
works council. They are, in short, rules that do not allow differential
treatment of individuals depending on their union affiliation.

Another exception, more relevant than the abovementioned one,
is the so-called declaration of general applicability (erga omnes ap-
plicability) of the agreement™. As per §§ 5 TVG, the Ministry of
Economy and Labour, with the approval of a committee made up of
three representatives from, respectively, the employers’ associations
and the workers’ committees, can decide that a collective agreement
has erga omnes applicability. To do so, one of the parties to the
collective agreement must request it, and the following conditions
must be met:

1. The employers bound by the agreement should together
employ, at minimum, 50 percent of the workers included in its sub-
jective scope.

2. The procedure must be deemed to be in the public interest.
The conditions set out in numbers 1 and 2 will not be imposed if this
declaration is necessary to overcome a state of social emergency.

The purpose of erga omnes applicability is to extend the agree-
ment’s protection to those sectors with working conditions inferior to

neue Probleme”, AuR (2002), p. 41, 47 et seq. against, Picker, “Tarifautonomie-
Betriebsautonomie-Privatautonomie”, NZA (2002), p. 761 et seq., and ZOLLER,
Sonderbeilage zu NZA, num. 3 (2000), p. 1 et seq.

* On comparative law: Zacuert (dir.), Die Wirkung des Tarifvertrages in der
Krise, with contributions by Oiepa AVILES/PEREZ PEREZ/LE FRIANT and MARIUCCI,
1991.
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it. It is especially relevant in branches with small companies and those
fields with big fluctuations in labour, while in the big industrial
sectors such as chemicals or metalworking, for the reasons already
cited, this phenomenon is practically nonexistent. On the other hand,
in construction as well as retail and certain branches of the food and
beverage industry and other similar industries, the disadvantages in-
herent to the activity must be compensated for, and general applica-
bility is an extremely important instrument for this. Among other
things, employers who do not belong to the association that signed the
agreement are required to make contributions to social compensation
funds. Of the approximately 57,000 collective agreements that exist,
only 550 have erga omnes applicability. These agreements cover
roughly 5.5 million workers, but of these only a million make use of
the collective agreement’s applicability for the first time*.

As we have already seen, the law states that the declaration of
erga omnes must be deemed to be in the “public interest”, which will
be determined by the Ministry of Economy and Labour. Also, em-
ployers who adopted the agreement must employ, at minimum, 50
percent of the workers included in the agreement. The agreement in
question must be, therefore, quite important.

To extend the agreement to those not bound by it, the law estab-
lishes a procedure that must be followed to declare its erga omnes
applicability . First, one of the signing parties must present a request
to the Federal Ministry of Economy and Labour. The petition will
then be published in the Official Bulletin, allowing any institution
that so wishes to express or present their position in writing. The
Official Bulletin then announces a hearing before the proper Commit-
tee, made up of three delegates from the trade unions and three del-
egates from the employers’ associations, which decides by majority
vote. Once the Ministry declares erga omnes applicability, this is
published in the Official Bulletin. The general validity logically
expires when the agreement in question runs out.

* Statistics can be found in RdA (2000), p. 183; WONNEBERGER, Die Funktion
der Allgemeinverbindlicherklirung von Tarifvertigen, 1992, p. 48; KREIMER-DE
Fries, in Bispinck (ed.), Tarifpolitik der Zukunft, p. 205 et seq., 216; CLASEN,
Tarifliche Vorsorge fiirs Alter.

» According to the Constitutional Court, the declaration of general effective-
ness has a sui generis legal nature: BverfG 24-5-1977, BVerfGE 44, 322, 340.
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7.2.3.  Exceptions to applicability restricted by employment contract

In practice, collective agreements are applied to most workers,
since the individual employment contract generally refers to them. In
this case, the agreement does not govern with its normative/regula-
tory effect but as a regulation of the individual contract of employ-
ment. If the employers’ motivation to act in this way is doubted, we
should note that, for one, it forces collective conditions to be applied
even to non-unionised workers. It also shows workers who do not
belong to a union organisation that it is not necessary to belong to any
union or devote one percent of his or her salary to benefit from the
advantages established by the agreement.

In addition, as the Federal Labour Court established in a 1968
ruling, collective agreements cannot contain differential treatment
clauses that require the employer to grant provisions or rights exclu-
sively to unionised workers *°.

7.3. Termination of the collective agreement

The collective agreement generally ceases to be valid when it is
denounced by one of the parties in the determined time period.

Despite this fact, as §§ 4.5 TVG stipulates with respect to §§ 3.3
TVG, the clauses of the collective agreement remain valid after its
expiration until another agreement come into force to replace it
This is what we call the wultra-activity of the collective agreement.
Collective employment relations are maintained on identical terms,
albeit somewhat more fragile, since the agreement can be substituted
by any other arrangement and, consequently, also by an individual
contract of employment. This regulation, together with the principle
that the rights from the agreement cannot be waived (§§ 4 section 4
TVG), contributes to the security of collective agreement structures.

Finally, with regard to the effects of the collective agreement we
should mention the peace obligation. Acknowledged by case law **,
the peace obligation gives stability to the collective agreement during

% BAG, Grosser Senat, 29-11-1967, AP Nr. 13 zu article 9 GG. The appeals
courts criticize this solution, see ZACHERT, “Renaissance der tariflichen Differen-
zierungsklausel?”, DB (1995), p. 322 et seq.

7 Case law interprets the context of both rules in a strict sense: BAG 18-3-
1992, AP Nr. 13 zu §§ 3 TVG.

* Fundamentally: BAG 21-12-1982, AP Nr. 76 zu article 9 GG Arbeitskampf.
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its period of validity, from one to three years, since employers cannot
reduce the conditions established therein, nor can workers, on their
part, adopt measures to pressure the employer into improving the
conditions in the agreement.

This means that during periods of economic instability, workers
have a relatively secure situation, as it limits the tendency to worsen
their salary and working conditions*’.

8. APPLICATION OF THE COLLECTIVE AGREEMENT

Considering that it is in the field of Labour Law where the dif-
ference between law in the books and law in practice is the most
pronounced ¥, it is not surprising that a number of problems arise
when it comes to implementing the provisions of the collective agree-
ment. These difficulties, however, are less marked in German law
than in many neighbouring European countries.

This is so, to a large extent, because the works council plays a
central role in the application of the agreement (e.g., § 80.1.1 Be-
trVG). In this sense, participation and co-determination at the enter-
prise level resolves certain disputes which would otherwise need to be
revised by labour jurisdiction. It can be said, then, that after signing
a collective agreement, there is a second level of bargaining, codeter-
mination in the enterprise, which adapts the provisions to the collec-
tive agreement.

In addition, the collective agreements in the different production
sectors also envisage the formation of joint committees, which are
responsible for settling any disputes that result from applying the
agreement’s rules such as, for instance, rules relating to workers’
occupational classification *'. To ascertain the number and practice of
these bodies, we would have to examine at each collective agreement,
since no known source addresses these matters.

9. CHALLENGING THE COLLECTIVE AGREEMENT

The normative/regulatory content gives all workers covered by
the collective agreement’s scope a direct right against their employer.

* LEDESMA/ZACHERT, Panorama actual...cited, p. 17 et seq. and p. 24 et seq.

* RammMm, “Zur bedeutung der Rechtssoziologie fiir das Arbeitsrecht”, in
NAUCKE/TRAPPE, Rechtssoziologie und Rechtspraxis, 1970, p. 169.

*! KemPEN/ZACHERT, TVG, §§ 1, Randnr. 81.
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If the employer does not respect its provisions, any worker can file
a lawsuit individually with the labour courts. The most common are
complaints about occupational classification in the public sector.

Trade unions, according to majority opinion, do not have the right
to challenge a collective agreement, via the courts, in representation
of its affiliates. Unions have other possibilities, as signing parties of
the agreement, although they lack importance *. However, the Fed-
eral Labour Court, in a 1999 ruling, qualified the previous notion,
permitting the procedural intervention of said organisations in the
event that the shop/enterprise agreements go against the clauses of the
collective agreement **.

When it comes to interpreting the collective agreement, the labour
courts are reluctant to put themselves in the parties’ place and settle
disputes on their behalf **. To back this assertion with an example: the
Federal Labour Court ruled that the Labour Courts are not authorised
to ignore a rule in a collective agreement, even when they feel it
makes no socio-political sense *.

The German administration does not have the authority that work
inspectors or employment offices in countries like France, Italy or
Spain do. Nor is there a specific conciliation system like the Advisory
Conciliation and Arbitration Service (ACAS) in England*° or the
“Servicio Interconfederal de Mediacion y Arbitraje” (SIMA) in
Spain.*”:

10. PERSPECTIVE

10.1. The relation between company and enterprise
agreements

With all its ambivalence, the trend towards decentralisation and
differentiation of the territorial collective agreement stands to contin-
ue, and a certain degree of authority will be transferred to the enter-
prise level.

# See KEMPEN/ZACHERT, TVG, §§ 4, Randnr. 100 et seq.

# BAG 20-4-1999, AP Nr. 89 zu article 9 GG.

* Detailed, Zacuert, “Auslegung und Uberpriifung von Tarifvertrigen durch
die Arbeitsgerichte”, in Festschrift fiir Arbeitsgerichtsverband, 1994, p. 573 et seq.

 BAG 24-4-2001, AP Nr. 243 zu §§1 TVG Tarifvertrdge: Bau mit Anmer-
kung ZACHERT.

* Towers/BRaUN (ed.), Employment Relations in Britain: 25 years of the
Advisory conciliation and arbitration service, 2000.

*7 FUNDACION SiMA (ed.), Solucion extrajudicial de conflictos laborales, 1999.
See also “Soluciéon extrajudicial de conflictos”, RL (2000) (specialised).
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From time to time, the collective agreement in itself envisages
certain opening clauses; we might refer to this as controlled decen-
tralisation.

Just as collective bargaining is being displaced to the enterprise
level or even to the individual contract of employment level, the
collective agreement’s precedence over the shop/enterprise agreement
is being called into question (§§ 77.3 BetrVG). It is approved by a
part of the doctrine, not by the Courts and can be called a tendeny of
wild decentralisation (see 1.3.2. and 7.1.).

On the political front, liberal and conservative parties propose a
reform of §§ 77.3 BetrVG, and with it the elimination of the prin-
ciple of pre-eminence of the collective agreement over the shop/
enterprise agreement. If this occurs, not only will the structure of the
legal labour code, which has been in place for hundreds of years, be
challenged, but a constitutional conflict is also produced **.

10.2. The relation between collective agreements
and state law

Together with the aforementioned, there is also an attempt to
adjust the relationship between collective agreements and state law.

The evolution in this respect is surely contradictory. On one hand,
some Constitutional Court rulings allow the legislator to intervene in
the agreements reached by collective bargaining and limit collective
autonomy referred to in article 9.3 GG™®. On the other hand, the
Constitutional Court assumes that the minimums contemplated
in collective bargaining can be realized with state assistance. In par-
ticular, it is referring to the establishment, by decree, of a minimum
wage in the construction sector’.

Another controversial aspect are the so-called declarations of fi-
delity. Unions demand — and there is a law to this respect — that the
state recognise the application of the collective agreement in sectors
such as construction, regardless of whether the company is covered
by the scope of said agreement. Thus, although the European Court

* DietericH, “Flexibilisiertes Tarifrecht und Grundgesetz”, RdA (2002), p. 1
et seq.

* DietericH, “Tarifautonomie und Verfassungsgericht”, AuR (2000), p. 390
et seq. ZAacHERT, “Tarifvertrag, Giinstigkeitsprinzip und Verfassungsrech”, AuR
2004, p. 121 et seq.

% BVerfG 18-7-2000, DB (2000), p. 1768
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of Justice allows it”', both, parts of the political and the scientific
sectors are against such a measure >,

10.3. The future of the collective agreement

The main points of conflict have been outlined >*. As for the de-
velopment of collective bargaining, “crisis” means, at the same time,
“opportunity.”

This implies that the social partners see the collective agreement
as an instrument that allows a compensation of interests and facilitates
a balance between economic efficiency and social protection.

At any rate, despite the doubts and questions raised and the
diverse controversial points of view presented, there are also signs
that make us optimistic about the future of the collective agreement
in Germany.

> EuGH 26-9-2000, Kommission/Franzosische Republick, NJW (2000),
p. 3629.

> Among others, Schorz, “Vergabe offentlicher Auftrige nur bei Tarifver-
tragstreue?”, RdA (2001), p. 193 et seq., and also BGH 12-1-2000, NZA (2000),
p- 327.

3 More detailed: ZacuerT, “Zukunft des Flichentarifvertrages”, AIB (2000),
p. 204 ff.



Chapter 2

COLLECTIVE BARGAINING IN BELGIUM
Chris Engels and Lisa Salas, Leuven

1. INTRODUCTION

Collective bargaining in Belgium is entirely regulated by an Act
of 5 December 1968 on collective Bargaining Agreements and Joint
Committees '. This Parliamentary Act foresees the possibility for en-
gaging in collective bargaining at the various levels of industrial
relations.

The 1968 Act sets out the rules that govern collective bargaining
in Belgium. It determines the scope of collective bargaining, with
respect to the people covered by it, as well as with respect to the issues
that can be addressed in a collective bargaining agreement. It defines
what a collective bargaining agreement is, which rules it has to obey,
who can negotiate it, what its binding force will be, whether it can
be extended to cover the entire work force etc. The 1968 Act equally
regulates the place of the various kinds of collective bargaining agree-
ments and other sources of labor and employment law.

The 1968 Act gives a definition of what a collective bargaining
agreement is. It is defined as an agreement concluded between one or
more employee organizations (read: trade unions) on the one hand
and one or more employers’ associations or one or more emplo-
yers and regulating individual and collective relations between em-
ployers and employees at the level of the company or the level of the
industry and in which also the rights and obligations of the contract-
ing parties are defined?.

" Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter.

2 Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 5.
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2. PERSONAL COVERAGE OF COLLECTIVE BARGAINING
IN BELGIUM

The Act of 5 December 1968 states that it is applicable to workers
performing in furtherance of an employment contract and to employ-
ers. In its article 2, § 3 it excludes from its scope the personnel of the
State, the provinces, the communities and the workers of the public
sector. A few exceptions are explicitly foreseen in the Act”. In prin-
ciple public sector employees are therefore not covered by collective
bargaining.

In its article 19, the Act of 5 December 1968 furthermore spec-
ifies that a collective bargaining agreement is binding on:

“l. the organizations that concluded it and the employ-
ers that are members of such organizations or that have con-
cluded the agreement, as from the date it comes into force;

2. the organizations and employers subsequently ac-
ceding to the agreement and the employers who are members
of such organizations, as from the date or their accession;

3. employees who became affiliated to an organization
bound by the agreement, as from the date of their affiliation;

4. all workers in the service of an employer bound by
the agreement” *. The fact that some of the workers do not
agree with the provisions, does not take away from the bind-
ing effect of the collective bargaining agreement in respect to
them”.

The above does not mean that the parties to the collective bargain-
ing agreement would not be able to determine the personal scope of
application of their own collective bargaining agreements. The can
themselves, when concluding the collective bargaining agreement
determine the conditions that need to be satisfied in order to be able
to benefit form the application of the collective bargaining agree-
ment, unless self-evidently the choice of the worker to whom the
agreement would be applicable, would be discriminatory and in vi-
olation of the law.

* Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 2, § 3.

4 Act of 5 December 1968, art. 19.

° Supreme Court, 1 February 1993, Rechtskundig Weekblad, 1993-94, 47;
Labour Court, Liege, 26 May 1998 and 24 November 1998, Sociaalrechtelijke
Kronieken, 1999, 237.
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It does not matter for a collective bargaining agreement’s cover-
age whether an employee is unionized or not. For a company level
agreement the rule is that it is applicable to whomever is employed
by the employer, regardless whether he/she should be considered to
be a free-rider or not. Trade union membership is thus not required
in order to be able to be covered by a collective bargaining agree-
ment.

Membership in an organization that concluded a collective bar-
gaining agreement may be important for an employer when dealing
with sector collective bargaining agreements that are not rendered
generally binding by the King. In that case an employer will only be
bound by the sector level agreements if it is itself a member of the
employers’ association that concluded the agreement

3. TYPES OF COLLECTIVE BARGAINING AGREEMENTS

With respect to the types of collective bargaining agreements a
two-fold distinction will be made. On the one hand the distinction
regarding the duration of the collective bargaining agreements (fixed
term or not), and on the other hand a distinction based on the level
of the industrial relations system at which the collective bargaining
agreements have been concluded.

3.1. Distinction on the basis of the duration of the agreement

Article 15 of the Act of 5 December 1968 explicitly foresees three
kinds of collective bargaining agreements in this respect:
1. collective bargaining agreements for a fixed term, in-
dicating the duration of their validity %
2. collective bargaining agreements for an indefinite pe-
riod of time; and

3. collective bargaining agreements for a fixed term with
a renewal clause.

The last two kinds of collective bargaining agreement need to
contain the way the agreement can be terminated and the terms of
notice that need to be respected. Partial notice is only possible if the

¢ See also: Act of 5 December 1968, Official Gazette, 15 January 1969, often
amended thereafter, art. 16, 5°.
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collective bargaining agreements foresee so explicitly. Notice needs
to be in writing in order to have any effect. This notification needs
to be deposited at the Ministry of Labor’.

3.2. Distinction on the basis of the level of the industrial
relations system where the collective bargaining
agreement is concluded

Collective Bargaining Agreements are concluded at the various
levels of industrial relations in Belgium: at the national inter-industry
level in the National Labor Council. The National Labour Council is
composed of employers’ and employee representatives and presided
by a civil servant who is not a party to the collective bargaining
agreements as such. Collective Bargaining Agreements concluded
within the National Labor Council are almost always rendered bind-
ing by Royal Decree and then become applicable to all employers and
employees in the private sector. More than 80 such national inter-
industry collective bargaining agreements have been concluded.

A tier of industrial relations just below the one of the National
Labour Council is situated at the level of the various industries or
sectors of business. Sector level collective bargaining takes place in
the joint committees of industry set up per sector of industry. Mostly
these joint committees are set up separately for blue and white-collar
workers, so that bargaining for the two kinds of workers often takes
place separately. There are far over one hundred of these joint com-
mittees in Belgium. In these, several hundreds of collective bargain-
ing agreements are concluded per year. It is fair to say that thee brunt
of the wages and the working conditions for a large number of
employees are set at the level of the joint committee of industry.

One more level below, is the level of the individual enterprise. It
should be taken into account that lower level collective bargaining
agreements can not go against the content of higher-level collective
bargaining agreements. They may not foresee conditions and benefits
which are less advantageous to the employee. However, they can
foresee conditions, which are more advantageous. Various Parliamen-
tary Acts foresee that certain topics (such as under certain conditions
night work and weekend work) need to be regulated by an enterprise
collective bargaining agreement. It is then not surprising that over the
last couple of year the emphasis has become more and more on en-

7 Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 18.
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terprise level bargaining, especially if one would look at the mere
number of collective bargaining agreements that are concluded per
year.

4. NEGOTIATION PARTIES OR PARTIES
TO THE COLLECTIVE BARGAINING AGREEMENT

The Act of 5 December 1969 determines who can be party to a
collective bargaining agreement. The Act sets the criteria for both
sides of the industrial relations scene.

4.1. Worker side

As far as the worker side is concerned the Act explicitly restricts
the right to conclude legally enforceable collective bargaining agree-
ments to what is referred to as the representative trade unions. This
notion of representative trade unions is not defined in general for all
of Belgian labor law, but is defined in relation to the conclusion of
collective bargaining agreements. The Act on Collective Bargaining
Agreements defines a representative trade union as follows:

“For the purposes of the application of this Act, the fol-
lowing shall be deemed to be a representative trade union ...:

1. Inter-occupational organizations of workers ... estab-
lished at national level and represented on the Central Eco-
nomic Council and the National Labor Council; the workers’
organizations shall at least have 50,000 members;

2. the occupational organizations affiliated to or forming
part of an inter-occupational organization referred to in para-
graph 175,

Analyzing the above definition, one notes that the following cri-
teria apply;

—

Inter-occupational.

2. Established at national level, and thus not just organ-
ized in one part of the country (e.g. Wallonia or Flan-
ders).

3. Be represented in the Central Economic Council and
the National Labor Council and

4. Have at least 50,000 members.

8 Act of 5 December 1968, art. 3.
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Or to be affiliated to a trade union that satisfies all the above
conditions.

The conditions 1, 2 and 4 are straight forward and do not pose
too many problems in their practical application. More problems arise,
however, with regard to condition number three, namely the mem-
bership of the National Labor Council. Given the overriding impor-
tance of the recognition as a representative trade union, one would
expect also this criterion to be objective and readily applicable.
Unfortunately nothing is further removed from the truth. The Parlia-
mentary Act of May 29, 1952 that establishes the National Labor
council states:

“The members of the National Labor Council shall be ap-
pointed by the King. The most representative trade union or-
ganizations and the most representative employers associa-
tions will be represented in equal numbers. The members who
represent the most representative trade unions will be chosen
form a double list submitted by the nationally established in-

ter-occupational organizations” °.

The Act does not specify any of the criteria the King (i.e. the
Minister of Labor) has to respect while making a choice among the
trade unions. This system results in the absolute freedom of choice
for the Minister. Practically speaking, only the traditional trade un-
ions have been able to sit in the National Labor Council. The appli-
cation of the above criteria leads to a practical monopoly of three
traditional trade unions : the Catholic trade union (ACV/CSC) the
Socialist trade union (ABVV/FGTB) and the Liberal trade union
(ACLVB/ CGSLB). The three trade unions are organized in both
linguistic parts of the country. The Socialist trade union used to be
bigger in Wallonia. However, since the last social elections for em-
ployee representatives in the works council, it worked out that the
Catholic trade union is the biggest in both Wallonia and Flanders.
The Libreral trade union is the smallest of the three. It has a unified
organizational structure for blue and white collar workers, which the
two biggest trade unions do not have. They are all organized on a
national, provincial, regional and even local level.

Attempts by other organizations to challenge the monopoly sys-
tem of the three trade union organizations have not been successful.
Attempts to challenge the representativity have been brought before

° Act respecting the establishment of the National Labor Council, 29 May 1952,
section 2, §2, Official Gazette, 31 May 1952, often amended thereafter



Collective bargaining in Belgium 57

national courts, not with any success, however'’. Challenges to the
concept were also brought before the International Labour organiza-
tion, where the Committee on the Freedom of Association has had,
on several occasions, the opportunity to address the Belgian concept
of representative trade unions. While the committee self-evidently
recognizes the fact that a distinction can be made between different
trade unions, it stated that the Government should use pre-established
criteria of a precise nature. The criteria should be objective, pre-
established and conclusive, and thus not allowing any possibility for
abuse .

Apart from the fact that the Belgian legal criteria are not pre-
established in law and not objectively verifiable, the Committee also
stressed that the Belgian criteria attach too much importance to an
affiliation to a national or inter-occupational trade union or one rep-
resented in the National labor Council. Trade unions that are most
representative of a particular category of workers should be associ-
ated with the collective bargaining process so as to permit it to ad-
equately represent and defend the collective interests of its members,
according to the Committee '*.

Works Council, Health and Safety Committees or Trade Union
Delegations, can not conclude collective bargaining agreements in the
sense of the Act of 5 December 1968 .

4.2. Employer side

Both individual employers and employer’s associations can be
parties to a collective bargaining agreement. The criteria for repre-
sentativity mentioned above for workers organizations, apply to
employers’ associations as well, with the obvious exception of that
requiring at least 50,000 members. However, an employer’s associ-
ation, in any branch of activity, that does not meet these criteria may

10 See e.g.; Conseil d’Etat, 3 February 1967, n° 12.205, Arresten van de Raad
van State, 1967, 161; Cour d’Arbitrage, 18 November 1992, Journal des Tribu-
naux de Travail, 1994, 4; Cour de Cassation, 27 April 1981; Arresten van het Hof
van Cassatie, 1980-81, 973.

" International Labour Organization, Official Bulletin, Series B, Vol. LXX,
n°® 2, 1987, case 1250; International Labour Organization, Official Bulletin, Series
B, Vol. LXII, n°® 3, 1979, case 918.

2 International Labour Organization, Official Bulletin, Series B, Vol. LXII,
n® 3, 1979, case 918.

13 Labor Court Brussels, 7 November 1986, Sociaalrechtelijke Kronieken,
1987, 7.
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not be declared representative by the Crown; and in fact some rep-
resentative employers’ associations are not affiliated to an inter-oc-
cupational organization .

An employer that wants to conclude a collective bargaining agree-
ment at enterprise level has to do so with the representative trade
unions. It is clear that in general the employer can conclude such an
agreement with only one representative trade union, leaving out the
others. Their agreement is not required in order to have a valid com-
pany level collective bargaining agreement.

The 1968 Act lies down that the delegates of the organizations are
presumed to have competence to conclude an agreement on behalf of
their organization, and that such a presumption is irrefutable. Through
this provision the law is attempting to solve the problem which is
constituted by the fact that some negotiators have in fact no power to
conclude an agreement. Nowhere in the act it is stated who is a del-
egate of the trade union organization or what indicates that he or she
is recognized as such".

Trade union delegates are not competent to conclude collective
bargaining agreements on behalf of their trade union. Indeed, dele-
gates, only represent the unionized membership in the enterprise and
not as such the trade union. The same is true for the employee rep-
resentatives in the works council or the committee for the prevention
and protection at work. If such employee representative or delegates
are involved in some kind of bargaining with the employer, it can
never take the form of collective bargaining regulated by the Act of
5 December 1968.

Trade unions — and only among them the ones considered to be
representative — are the only bodies competent to conclude collective
bargaining agreements on behalf of the workers'®.

4 See: C. ENGELs, ‘Deregulation and Labour Law: The Belgian case’, in
Deregulation and Labor Law in search of a Labor Law Concept for the 21th
Century, The Japan Institute of Labour, 1999, 57.

"% See: R. BLanpaiN and C. ENGELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations’, R. Branpain (ed.), The Hague London
Boston, Kluwer Law International, s.d.; n° 556, 268-269.

' See: C. ENGELs, ‘Deregulation and Labour Law: The Belgian case’, in
Deregulation and Labor Law in search of a Labor Law Concept for the 21th
Century, The Japan Institute of Labour, 1999, 57-58.
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5. SUBIJECTS OF COLLECTIVE BARGAINING OR CONTENT
OF THE COLLECTIVE BARGAINING AGREEMENTS

Collective bargaining agreements in Belgium deal with wages and
working conditions in the broadest sense. The 1968 Act states that it
determines individual and collective relationships between the parties
to it".

A collective bargaining agreement is often referred to as a dou-
ble-yoked egg '®. This then means that it has a double content: one the
one hand it regulates labor and employment conditions for employers
and employees, both at a collective and at an individual level. This
all has a normative nature, imposing norms on employers and em-
ployees and regulating their specific conditions. The collective bar-
gaining agreement on the other hand also stipulates rights and obli-
gations of the parties who conclude the agreement. This constitutes
what is referred to as the obligatory part of the collective bargaining
agreement.

With respect to the normative part of the collective bargaining
agreement a further distinction needs to be made between the individ-
ual and the collective normative part. Individual normative stipula-
tions are the rules, which comprise the wages and working conditions
of the individual employees. Stipulations about wages and benefits,
cost of living clauses (indexation of wages in line with the increase
of the cost of living), job classifications, working time issues, holi-
days, vacations etc. Collective normative stipulations govern the
collective relationship between the social partners at the level the
collective bargaining agreement is concluded. This could be the en-
terprise level or any higher level of collective bargaining. Examples
of such collective normative stipulations are the establishments, the
conditions for establishment, and the function of the trade union
delegation in the company, procedures for the settlement of industrial
disputes etc.

The collective bargaining agreement also regulates the relation-
ship between the parties that concluded it, besides regulating employ-
ment conditions for the employers and employees belonging to its
scope. The collective bargaining agreement can stipulate such obliga-

7 Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 5.

" See: R. BLanpaIN and C. ENGELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n® 571, 275.
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tions explicitly, such as rules dealing with the interpretation of the
collective bargaining agreement . It is generally admitted that some
obligatory stipulations are of the essence of the collective bargaining
agreement, even without these obligations being explicitly mentioned
in the text of the collective bargaining agreement. This would be the
case for the so-called peace obligation and the duty to implement .
The peace obligation means that the parties will refrain from indus-
trial action for as long as the collective bargaining agreement is in
force. This is a relative duty, however, unless the parties provide
otherwise. The second duty is the duty resting on the parties to im-
plement the collective bargaining agreement. This also means that the
parties have the duty to exert influence on their members to live up
to the normative stipulations of the agreement. This implies that the
parties to the collective bargaining agreement inform their members
of the content of the agreement that has been concluded and that the
members do not conclude agreement or contracts that go against the
collective bargaining agreement. The parties have to exert influence
on their members, without at the same time being able to deliver a
guarantee on their members behavior. The obligatory part is as such
not binding on the members*'.

It is interesting to note that some discussion has recently come up
with respect to employee rights in light of outsourcing and transfer
of business activities. The issue of employee rights being safeguarded
in case of a transfer of a business (under the transfer directive) has
lead to quite an extensive debate. It is unclear where the borderline
is between a full transfer of a business entailing a full application of
the European directive on the transfer of businesses and the mere
transfer of an economic activity. In the former case the employees get
the full protection of the law, in the latter case there is no protection
whatsoever. It is equally clear that in a number of circumstances it is
very hard, if not impossible, to predict whether the directive ** and it
implementing legislation (in this case for Belgium an inter-industry
collective bargaining agreement, n® 32 bis concluded within the
National Labour Council) apply to a business transaction that is pri-

' See: R. BLanpaN and C. ENGELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n°® 576, 276.

* See: Branpain and C. EnceLs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaiN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n°® 577, 276 e.s.

2l See: Labour Tribunal, 12 June 1989, Sociaalrechtelijke Kronieken, 1989,
349.

2 Directive 2001/23/EG, 12 March 2001.
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marily aimed at ensuring to take over the economic activity which is
the core of the business that is targeted. In order to safeguard the
rights of the employees a few sectors of industry have concluded
sector level collective bargaining agreement determining the rights of
the employees in case of a take over of an economic activity. Such
is for example the case in the security industry or in the cleaning
business. The sector level collective bargaining agreement determine
that in case of the loss of a contract, that the new contractor has to
take over a percentage of the old work force, or at least offer them
a contract depending on the sector of industry. It is clear that such
sector level collective bargaining agreements grant employees addi-
tional rights they would not have otherwise, since the collective bar-
gaining agreement that implemented the Transfer Directive may in
these cases not apply. In as much as the Directive and its implement-
ing legislation would already be applicable it is self-evidently not
possible to restrict the scope of the Directive and its implementing
legislation. However, in as much as the directive would not be appli-
cable since the transaction would not be considered a transfer of a
business, the sector level collective bargaining agreements are extend-
ing the scope of the collective bargaining agreement implementing
the Transfer Directive in Belgian law. Recently at the occasion of the
bankruptcy of the Belgian national airline a discussion come up in the
framework of the take over of some of the parts of the bankrupt
airline. It is clear that some of the activities in an airport depend on
being granted a license to operate. A loss of the license would mean
the employer would be out of business at that particular airport. The
idea came up by a potential employer at the airport to extend the
Transfer Directive principles to the situation where an employer
would be faced with a loss of the license. The trade unions embraced
the idea. However, nothing has come out of the discussion yet, even
though it has been going on for a couple of months now. Issues have
been raised that such collective bargaining agreements are in conflict
with the principle of freedom of movement of services and all the anti
competitive and ant-monopoly provisions. It is clear that the impli-
cation of airline industry and surrounding businesses in such kind of
collective bargaining agreements has raised a number of European
law issues. At the national level no clear answers have been formu-
lated yet, by any judges. The issue of the validity of the collective
bargaining agreements in the other sectors has not resulted in any
significant discussion.

A few examples of issues that national industry level collective
bargaining agreements concluded in the National Labour Council have
dealt with over the years is indicative of the kind of issues that have
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been treated. Self-evidently the list is only indicative, many more
such collective bargaining agreements have been concluded:

— Collective bargaining agreement n° 1 bis, dealing with special
non-competition clauses **.

— Collective bargaining agreement n° 5, 24 May 1971 dealing
with the trade union delegation **.

— Collective bargaining agreement n° 8, 16 March 1972 dealing
with the indexation of wages ™.

— Collective bargaining agreement n° 9, 9 March 1972 dealing
with works councils .

— Collective bargaining agreement n° 10, 8 May 1973, dealing
with collective dismissals*’.

— Collective bargaining agreement n° 14, 22 November 1973,
dealing with reduction of weekly working time **.

— Collective bargaining agreement n° 17, 19 December 1974,
dealing with a supplementary indemnity to be paid to older
workers when they get terminated *.

% Collective Bargaining Agreement n° 1 bis, 21 December 1978 modifying
collective bargaining agreement n° 1 of 12 February 1970 dealing with special
non-compete clauses in the Act on Contracts of Employment dealing with
special non-competition clauses, again modified by collective bargaining agree-
ment n° 1 ter of 28 February 1980, rendered generally binding by Royal Decree,
19 February 1971 March 1979 and 10 June 1980, Official Gazette 7 April 1979
and 10 June 1989.

* Collective Bargaining Agreement n° 5, 24 May 1971, dealing with the status
of the trade union delegation of the personnel in enterprises, modified and supple-
mented by Collective Bargaining Agreement n° 5 bis of 30 June 1971 and 5 ter
of 21 December 1978, not rendered generally binding by Royal Decree.

» Collective Bargaining Agreement n° 8, 16 March 1972, dealing with the
transformation technique of the index rate in collective bargaining agreements,
rendered generally by Royal Decree of 10 April 1972, Official Gazette 9 May
1972.

% Collective Bargaining Agreement n° 9, 9 march 1972, ordering the collective
bargaining agreements concluded in the National Labour council dealing with
works councils, rendered generally binding 12 September 1972, Official Gazette,
25 November 1972, thereafter modified.

7 Collective Bargaining Agreement n° 10, 8 May 1973, dealing with collective
dismissals rendered generally binding by Royal Decree of 6 August 1973, Official
Gazette, 17 August 1973, thereafter modified.

# Collective Bargaining Agreement n° 14, 22 November 1973, dealing with
the reduction of weekly working time, rendered generally binding by Royal Decree
of 22 June 1975, Official Gazette, 15 August 1975, thereafter modified.

* Collective Bargaining Agreement n° 17, 19 December 1974, dealing with
supplementary indemnity to be paid to older workers when they get terminated,
very often modified thereafter.



Collective bargaining in Belgium 63

— Collective bargaining agreement n° 21, 15 May 1975, dealing
with an average guaranteed minimum monthly income *.

— Collective bargaining agreement n° 24, 2 October 1975, deal-
ing with the procedures for information and consultation of
the worker representatives in case of collective dismissal’'.

— Collective bargaining agreement n° 29, 29 November 1976
dealing with overtime **.

— Collective bargaining agreement n° 32bis, 7 June 1985 deal-
ing with safeguarding the workers rights in case of a contrac-
tual transfer of a business*.

— Collective bargaining agreement n° 39, 13 December 1983
dealing with the information and consultation of the social
consequences of the introduction of new technologies *.

— Collective bargaining agreement n°® 42, 2 June 1987, dealing
with new working time regimes in companies *.

— Collective bargaining agreement n° 62, 6 February 1996,
dealing with the establishment of a European Works council
or a procedure in community-scale undertakings and commu-
nity-scale groups of undertakings for the process of informing
and consulting workers *°.

* Collective Bargaining Agreement n° 21, 15 May 1975, not rendered gene-
rally binding by Royal Decree.

*! Collective Bargaining Agreement n° 24, 2 October 1975, dealing with the
procedures for information and consultation of workers representatives in case of
collective dismissal, rendered generally binding by Royal Decree of 11 March
1977, Official Gazette, 17 February 1976, thereafter modified.

32 Collective Bargaining Agreement n° 29, dealing with overtime, 29 November
1976, rendered generally binding by Royal Decree of 6 March 1976, Official
Gazette, 8 March 1977.

* Collective Bargaining Agreement n° 32 bis, 7 June 1985, dealing with the
safeguarding of the worker rights in case of a contractual transfer of a business,
rendered generally binding by Royal Decree of 25 July 1985, Official Gazette, 9
August 1985, thereafter modified.

** Collective Bargaining Agreement n° 39, 13 December 1983, dealing with the
information and consultation of the social consequences of the introduction of new
technologies, rendered generally binding by Royal Decree of 25 January 1984,
Official Gazette, 8 February 1984.

* Collective Bargaining Agreement n°® 42, 2 June 1987, dealing with the
introduction of new working time regimes in companies, rendered generally
binding by Royal Decree of 18 June 1987, Official Gazette, 26 June 1987,
thereafter modified.

* Collective Bargaining Agreement n° 62, dealing with the establishment of a
European Works council or a procedure in community-scale undertakings and
community-scale groups of undertakings for the purposes of informing and con-
sulting workers, 6 February 1996, rendered generally binding by Royal Decree of
22 March 1996, Official Gazette, 10 April 1996.
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— Collective bargaining agreement n° 68, 16 June 1998, dealing
with privacy protection of workers against camera surveil-
lance at the work place ™.

— Collective bargaining agreement n° 72, 30 March 1999 deal-
ing with the prevention of stress at work **,

— Collective bargaining agreement n° 81, 26 April 2002, deal-
ing with the privacy protection of workers with respect to the
control of electronic online communication data ™.

— Collective bargaining agreement n° 82 dealing with outplace-
ment of workers older than 45 years*.

Wage restraint measures

Collective Bargaining in Belgium has not always been free from
government intervention. On several occasions the Belgian govern-
ment has intervened in order to ‘keep the Belgian economy compet-
itive’, and by thus imposing limits on how much the wage costs could
grow over a certain period of time. Quite often the government al-
lowed the social partners to set the limits themselves, under the threat
of imposing a government ceiling if the parties could not come to an
agreement on time*'.

6. NEGOTIATION PROCEDURE —
BARGAINING COMMISSIONS

As indicated above collective bargaining agreements are negoti-
ated at the various levels of industrial relations in Belgium.

7 Collective Bargaining Agreement n° 68, 16 June 1998, dealing with the
privacy protection of workers against camera surveillance at the work place,
rendered generally binding by Royal Decree of 10 September 1998, Official
Gazette, 2 October 1998.

* Collective Bargaining Agreement n° 72, 30 March 1999, dealing with the
prevention of stress at work rendered generally binding by Royal Decree of 21
June 1999, Official Gazette, 9 July 1999.

¥ Collective Bargaining Agreement n° 81, 26 April 2002, dealing with the
privacy protection of workers with respect to the control of electronic online
communication data, rendered generally binding by Royal Decree of 12 June
2002, Official Gazette, 29 June 2002.

* Collective Bargaining Agreement n° 82, 10 July 2002 dealing with the
outplacement of workers older than 45 years, rendered generally binding by Royal
Decree of 20 September 2002, Official Gazette, 5 October 2002.

4 See: C. ENGELSs, ‘Deregulation and Labour Law: The Belgian case’, in
Deregulation and Labor Law in search of a Labor Law Concept for the 21th
Century, The Japan Institute of Labour, 1999, 60-63.
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At the lowest level they are negotiated between an employer and
one or more trade unions which have the status of representative trade
union. There is no obligation for an employer to conclude a collective
bargaining agreement with all trade unions being present in the com-
pany. A valid enterprise collective bargaining agreement can be con-
cluded between the employer and just one of the trade unions. It will
be binding on the entire work force and not just the members of the
one trade union that signed it*.

It should be noted that some specific legislative Act that allow
parties to regulate specific matters at enterprise level may indicate
that the collective bargaining agreement through which the matter is
to be regulated at enterprise level, is to be concluded e.g. with all the
trade union that have members being part of the trade union delega-
tion within the company. One example is the matter of the introduc-
tion of flexible working time arrangements at company level. Such
arrangements can be made by way of enterprise collective bargaining
agreement. However, the collective bargaining agreement will only
legally introduce flexible working time arrangements in the company
if it signed by all the trade unions represented in the company trade
union delegation.

The 1968 Act provides that collective bargaining agreements can
be concluded either within a joint body or outside such a body. In
practice most of the agreements are concluded within a joint body,
since the legal value of such agreements is higher *’. The following
joint bodies can be mentioned: at the highest level there is the Nation-
al Labour Council, at the level of the industry there are the joint
committees of industry and the sub-committees.

Joint committees and sub-committees are composed of a chairper-
son and a vice-chairperson, an equal number of representatives of the
employers’ associations and an equal number of trade union repre-
sentatives. All are to be designated by the Royal Decree. The chair-
person is most of the time a civil servant and is acting in an independ-
ent manner. One of the most important tasks of the joint committees
is the conclusion of collective bargaining agreements. A collective
bargaining agreement concluded in the joint committee is only valid
if it is agreed upon by all the parties in the joint committee.

# See: Labour court Brussels, 20 March 1987, Journal des Tribunaux de
Travail, 238; Conseil d’Etat, 8 January 1986.

“ See: Branpain and C. ENGeLs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n°® 560, 270.
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The National Labour council sits at the highest level of industrial
relations, namely the inter-industry national level. It has an equal
number of employers representatives and trade unions representatives.
Collective bargaining agreements in the Council can be of two kind.
A first kind, is the collective bargaining agreement that is applicable
to the entire private sector once it is rendered generally binding by
Royal Decree. However, the National Labour Council is equally
competent to conclude collective bargaining agreements which are
valid only for one industry, namely when there is no joint committee
which has been composed for that industry, or when the joint com-
mittee that has been installed, does not function. An overview of a
number of the important national inter-industry wide collective bar-
gaining agreements concluded in the National Labour council can be
found supra.

7. FORMALITIES TO BE SATISFIED

Article 13 paragraph one of the Act of 5 December 1968 states
that a collective bargaining agreement must in be writing **. The
agreement of all the contracting parties should be shown*.

With respect to the language requirements it is stated that the
collective bargaining agreement should be drafted either in Dutch,
French or German depending on whether the collective bargaining
agreement is to be applied only in one of the corresponding language
regions *°. Otherwise it needs to be drafted in Dutch and in French,
e.g. when one is dealing with a company that has establishments all
over the country.

Each agreement has to contain a number of stipulations:
1. the names of the organizations that conclude the agreement;
2. the name of the joint body if concluded in such body;

3. the identity of the signatory parties and if the agreement is
not concluded in a joint committee, the capacity in which the signa-
tory parties act and where applicable, the functions within their or-
ganization;

* Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 13, paragraph 1.

4 Supreme Court, 4 May 1981, Arresten van het Hof van Cassatie, 1980-81,
998.

* Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 13, paragraph 2.
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4. the workers, the branch of industry or the enterprises and the
territory to which the agreement applies, unless the agreements is
applicable to all employees and employees of the joint committee for
which it is concluded;

5. the duration of validity of an agreement for a fixed term or
the ways in which an agreement for an indefinite period of time can
be terminated and the term of notice to be respected (the latter also
for a fixed term agreement with a renewal clause);

6. the date of entering into force, if different form the date of
its conclusion;

7. the date of the conclusion of the agreement;
8. the signature of the persons having the capacity to sign*’.

Collective bargaining agreements need to be deposited at the
Ministry of Labour. Agreements not drawn up in writing, or in the
‘wrong’ language, or not properly signed and who do not contain the
mandatory provisions stated above cannot be deposited at the Minis-
try of Labour. It has been decided that even in that case, that the
agreement remains binding for the parties to it*.

The object, date duration, scope and place of deposition of an
agreement concluded in a joint committee has to be published by means
of insertion of a notice n the Official Gazette ®. The same holds for
a notice of termination of the collective bargaining agreement.

7 Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 16.

* See: R. BLanpaIN and C. ENGELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n° 563, 272.

See equally: Supreme Court, 30 May 1988, Journal des Tribunaux de Travail,
352, note C. Wantiez; Labour Court Liege, 26 May 1998 and 24 November 1998,
Sociaalrechtelijke Kronieken, 1999, 237; Labor court Antwerp, 22 May 1996,
Rechtskundig Weekblad, 1996-97, 1237; Labour Tribunal Antwerp, 8 October
1997, Sociaalrechtelijke Kronieken, 1998, 409, note F. Dorssemont; Labour court
Brussels, 19 December 1988, Journal des Tribunaux de Travail, 271; Labour Court
Antwerp, 25 March 1994, Rechtskundig Weekblad, 1994-95, 922; Labor Tribunal
Charleroi, 10 February 1986. Sociaalrechtelijke Kronieken 1987, 154; Labour
Tribunal Antwerp, 8 October 1997, Sociaalrechtelijke Kronieken, 1998, 8; JF
Gerard, ‘Les effets de 1’absence de dép6t d’une convention collective de travail
et la place du droit commun des obligations’, Journal des Tribunaux de Travail,
1990, 169 (arguing that collective bargaining agreements that are not deposited
can only have moral value).

# Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 25.
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8. EFFECT (ERGA OMNES, QUID AFTER EXPIRATION
DATE, DENOUNCING THE AGREEMENT)

With respect to the validity of collective bargaining agreements
in time, reference is made to the discussion on the duration of col-
lective bargaining agreements. It should furthermore be stressed that
the application of the theory of incorporation, means that the individ-
ual employment contract that was implicitly modified by a collective
bargaining agreement, remains applicable in its (implicitly) modified
state upon the expiration of the collective bargaining agreement,
unless the latter provides differently (see infra).

8.1. Agreements not rendered generally binding

A distinction has to be introduced between the normative and
obligatory provisions of the collective bargaining agreement, as dis-
cussed above.

With respect to the normative provisions, it has to be stressed that
these provisions bind the employer that concluded the agreement, that
acceded to it, or the employer that is a member of the employers’
association that concluded the agreement or of one that acceded to it.
In any of these cases the provisions of the collective bargaining agree-
ment have a more binding effect than the individual employment
contracts. For other employers the individual normative provisions
have an effect beyond the contract parties or their members. The 1968
Act foresees a supplementary binding effect of the normative individ-
ual provisions of a collective bargaining agreement on employers who
are not members of a signatory party, but who fall within the scope
of a joint committee in which the agreement is concluded. The bind-
ing force is supplementary only in as much as deviations from the
provisions are possible by individual written contracts of employ-
ment .

This supplementary binding force will take effect 15 days follow-
ing the publication of the notice in the Official Gazette. The notice
has to mention the object, date, duration, scope and place of deposi-
tion of the collective bargaining agreement.

The employees are bound the same way as their employer, wheth-
er they are unionized or not.

% Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 26.
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With respect to the supplementary binding force it has to be
stressed that there is no official way of knowing whether an employer
belongs to an employers’ association that signed the collective bar-
gaining agreement.

When a collective bargaining agreement (which is higher in the
hierarchy of sources than an individual contract of employment) that
implicitly modified by the provisions of a individual contract of
employment, ceases to be applicable, the individual contract of em-
ployment will remain modified, unless the collective bargaining
agreement contains a stipulation that foresees the contrary’' This
means that the modified individual contract would remain in force
even after the notification and lapse of the notice period. Given the
fact that one is then dealing with an individual employment contract,
it is clear that the parties may bargain on an individual basis in order
to change the said contract of employment. Incorporation of the
provisions of a collective bargaining agreement can occur only with
respect to individual normative provisions and not the collective
normative ones >,

The obligatory provisions of the collective bargaining agreement
are not enforceable in court™. These kinds of provisions have to de-
pend on the good will of the parties concerned.

8.2. Agreements rendered generally binding

Only agreements concluded in a joint body can be rendered gen-
erally binding by Royal Decree. This would give the collective bar-
gaining agreement a more binding force since they would go up in
the hierarchy of sources (see supra). Violation of collective bargain-
ing agreements that are rendered generally binding by Royal Decree
is subject to criminal sanctions.

If a collective bargaining agreement that contains collective nor-
mative provisions is rendered generally binding, the collective nor-
mative provisions would then become applicable also to the employ-
ers who do not belong to an employers’ association that did not sign
the agreement.

1 Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 23.

2 See: Labour Court Brussels, 18 June 2001, Journal des Tribunaux de Travail,
2001, 481.

3 See: R. BLanpaiN and C. ENGELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanPAIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n° 586, 280.
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Extension is only possible if the parties to the agreement ask for
it. Self-evidently the extension ends when the agreement is terminat-
ed. The Government continues to play a secondary role, even when
it puts the governmental power at the disposal of the social partners
as in the case of extension™

8.3. Hierarchy of sources

Article 51 of the 1968 Act sets out a list of the legal sources which
regulate the employment relation and does so in a hierarchical order.
From the highest to the lowest level these are:

1. the mandatory provisions of the law;

2. collective bargaining agreements that are rendered generally
binding, and this in the following order:

a. agreements concluded in the National Labour Council;
b. agreements concluded in a joint committee of industry;
c. agreements concluded in a joint sub-committee;

3. collective bargaining agreements that are not rendered gen-
erally binding, where the employer is a signatory thereto or if affil-
iated to an organization which is a signatory party to the agreement
and this in the following order:

a. agreements concluded in the National Labour Council;
b. agreements concluded in a joint committee of industry;
agreements concluded in a joint sub-committee;

agreements concluded outside a joint body;

T

an individual agreement in writing;

5. acollective bargaining agreement in a joint body but not de-
clared generally binding where the employer, although not a signa-
tory there to or not affiliated to an organization that is a signatory
there to, is within the jurisdiction of the joint body in which the agree-
ment was concluded;

6. company work rules;
* See: R. BLanpaN and C. ENGELs, Belgium, in International Encyclopaedia for

Labor Law and Industrial Relations, R. BLanpaIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n° 588, 281.
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7. the supplementary provisions of the law;
8. a verbal individual contract of employment;
9. customs™.

The hierarchy that is established through article 51 of the Act of
5 December 1968 does not prevent individual bargaining between an
employer and an employee, and does not prevent collective bargain-
ing at a lower level of industrial relations such as the company level.
It is foreseen, however, that the results of the lower level bargaining
(whether individual or collective) can not go against the provisions
of the higher level collective bargaining agreement *°. In case the lower
level agreement foresees better terms and conditions than the higher
level agreement, this is not considered to be contrary to higher level
provisions that foresee inferior terms for the employees. Unless ex-
plicitly foreseen differently, Belgian law always allows deviating
from the higher norm to the benefit of the workers concerned”. A
collective bargaining agreement can never go against the provisions
of a mandatory provision of the law **.

9. ADMINISTRATION OF THE AGREEMENT

Collective bargaining agreements that are not rendered generally
binding remain agreements concluded between private parties and are
interpreted as such. The way of interpretation is not the same as it is
for, e.g. Parliamentary Acts. There is no documented history of the
negotiations that lead to the final conclusion of a collective bargain-
ing agreement so that this can not be used to explain the terms of the
agreement. If the parties to the agreement would have a different
point of view, this will most likely result in discussion among them
and maybe in the conclusion of a collective bargaining agreement
which interprets or modifies the first one. In case there is an individ-
ual employment conflict in court (courts are not competent to deal
with collective cases), dealing among other things with the interpre-

% Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 51.

% Act of 5 December 1968, Official Gazette, 15 January 1969, often amended
thereafter, art. 9.

7 See: C. ENGELS, ‘Deregulation and Labour Law: The Belgian case’, in
Deregulation and Labor Law in search of a Labor Law Concept for the 21th
Century, The Japan Institute of Labour, 1999, 63.

** Supreme Court, 10 January 2000, Rechtkundig Weekblad, 2000-2001, 692.;
Supreme Court, 27 January 1994, Sociaalrechtelijke Kronieken, 1994, 75.
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tation of certain stipulations of the collective bargaining agreement,
it will be the civil judge before whom the case is, who will deal with
the interpretation the way the judge sees fit.

With respect to the ability of the Belgian Supreme Court to check
whether a court has interpreted a collective bargaining agreement
correctly, a difference is made between those rendered generally
binding and those not. For the latter the Supreme Court has no power
to check on the interpretation which is done autonomously by the
lower level court. For the former kind of collective bargaining agree-
ments, the Supreme Court retains the ability to check whether the
lower court has correctly interpreted the agreement *. Such collective
bargaining agreements then have to be interpreted like acts of an
administrative authority *.

The observance of collective bargaining agreements is in the first
place observed by the trade union delegation that operates in very
many enterprises. If the trade union delegation thinks the provisions
of a collective bargaining agreement are not being respected by an
employer, it can appeal to the employer itself directly. It can also
appeal to the outside trade union representatives who can contact the
employer. If things do not get resolved in this way, the matter may
be brought before the conciliation committee established for the joint
committee of industry to which the employer belongs®'.

The application of collective bargaining agreements that are ren-
dered generally binding by Royal Decree, is sanctioned with criminal
sanction. The inspection services of the Department of Employment
and Labour controls the application of such collective bargaining
agreements. They have the power to issue warning, to set a fixed time
limit within which the offender must comply with the provisions of
the law, and to draw up written reports for the prosecution which will
be accepted as prima facie evidence. A copy of the report must be
transmitted to the offender ®.

3 Supreme Court, 14 April 1980, Rechtskundig Weekblad, 1980-81, 112. See
also: O. DELEYE, “De C.A.O. en het Hof van Cassatie”, Journal des Tribunaux de
Travail, 1995.

% W. Rauws, “Interpretatie van collectieve arbeidsovereenkomsten” [Interpre-
tation of Collective Bargaining Agreements], in CAO recht, CedSamson, loose-leaf,
7.2/11.

® See: R. BLanpaiv and C. ENcELs, Belgium, in International Encyclopaedia for
Labor Law and Industrial Relations, R. BLanpaIN (ed.), The Hague London Boston,
Kluwer Law International, s.d.; n® 597, 285.

% See: R. Branpain anp C. EnceLs, Belgium, in International Encyclopaedia
for Labor Law and Industrial Relations, R. BranpaiN (ed.), The Hague London
Boston, Kluwer Law International, s.d.; n° 598, 285.
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Individual conflicts that relate to the application of collective
bargaining agreements belong to the material competence of the spe-
cialized labor courts that exist in Belgium ®. An employee can there-
for claim the application of a collective bargaining provision to his/
her individual case, and can do so, before a court of law.

10. ABILITY TO CONTEST THE VALIDITY IN COURT

A 1991 modification of the Act of 5 December 1968 makes an
end to the discussion whether or not a collective bargaining agree-
ment could be challenged before the highest Belgian Administrative
court (Conseil d’Etat) in an action to have it annulled.

Article 26 in fine of the 1968 Act clearly states now that collec-
tive bargaining agreements that are concluded in a joint committee of
industry can not be challenged for annulment before the Conseil
d’Etat. The other kids of collective bargaining agreements can self-
evidently not be challenged either.

The Cour d’Arbitrage confirmed that the fact that one can not
bring a suit before the Conseil d’Etat does not mean that the legality
of the collective bargaining agreement could not be challenged **. In
case an action is brought before the court, the parties can always try
to point out that the provision of the collective bargaining agreement
that they do not want to see applied, is in conflict with a provision
which higher in the hierarchy of sources (see supra). If the judge
agrees, the judge can consider the provision of the said collective
bargaining agreement to be null and void, without at the same time
surpassing the contours set by the individual case before the court.
This means that a court can never in general state that the provision
in discussion is null and void and that it is taken out of the collective
bargaining agreement for the future.

11. OTHER QUESTIONS/ISSUES, IF ANY

Two issues are worth mentioning in this context. The first on
deals with the transfer of a part of a business in the sense of the EU
Transfer directive and the second one deals with the discussion that
is going on in Belgium on regionalization and the extension of the
binding force of collective bargaining agreements.

© Art. 578, 3° of the Code of Civil Procedure.
® Cour d’Arbitrage, 19 May 1993, Official Gazette, 9 June 1993, 14.143.
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11.1. Outsourcing and the continued applicability
of sector level collective bargaining agreements

The Act of 5 December 1968 states in its article 20 that ‘in case
of a transfer of an entire company or part of it, that the new employer
will be bound by the agreements that were binding on the previous
employer, until they cease to have effect.” Recently a discussion has
come up with respect to the application of this article 20 in a situation
where a part of a company is being transferred (e.g. quite often in
cases of outsourcing of non core businesses) and will belong to an-
other company which itself belongs to another joint committee of
industry. It was always argued that the sector level agreements would
continue to apply to the transferred part of the business, regardless of
the difficulties that this brings along in practice. In a 1999 case of the
Labour Court of Appeals of Antwerp, it was argued for the first time
that the said sector level collective bargaining agreements did not
transfer as such to the new company belonging to the other sector of
industry and thus being reigned by different collective bargaining
agreements ®. Self-evidently the employees involved in the transfer
do not loose all the rights that they had with respect to the sector level
collective bargaining agreements (of the old sector). On the basis of
the incorporation of the provisions of the collective bargaining agree-
ment that ceased to have effect because of the transfer of the business
to another joint committee, into the individual contract of employ-
ment the employee’s rights are safeguarded. The new employer and
the employees can jointly decide to modify employment conditions
in order to be able to harmonize these with the employment condi-
tions in the new sector of industry.

11.2. Regional or Community wide extension
of collective bargaining agreements

Up to recently there had been a discussion whether regional col-
lective bargaining agreements would be possible. The question arose
as to the validity of a regional government rendering generally bind-
ing collective bargaining agreements dealing with regional or com-

% Labour Court Antwerp, 17 May 1999, Journal des Tribunaux de Travail,
2000, 24, note C. ENGELs. See also: C. ENGELs, Overdracht van onderneming en
outsourcing, Larcier, 2000, 59-64; C. ENcELs, Wijziging van paritiar comité bij
overgang van onderneming en het lot van de collectieve arbeidsovereenkomst
[Change of joint committee in case of transfer of a business and the fate of the
collective bargaining agreement], Journal des Tribunaux de Travail, 2000, 27-29.
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munity matters. The Act of 5 December 1968 only foresees that the
King (read the Minister of Labour) can render generally binding a
collective bargaining agreement.

In a recent piece of advice (24 January and 28 March 2002) the
Conseil d’Etat stated that when dealing with community or regional
matters, that the federal government would not be able to render
generally binding the collective bargaining agreement that deals with
either regional or community matters. This means that only the re-
gional or community government should be able to do so and that the
regional or community legislator should pass legislation in order for
its governments to be able to do so0.”

The entity of the state that will be able to render generally binding
collective bargaining agreements will thus depend on the correspond-
ing competence of either the federal state or the region or commu-
nity, in line with the constitutional division of competencies. It is
clear that the legislative framework will now have to be amended
accordingly.

% See: P. PopULIER, “Vlaamse C.A.O.’s” [Flemish Collective Bargaining Agree-
ments], Rechtskundig Weekblad, 2002-2003, 154.






Chapter 3

COLLECTIVE AGREEMENTS IN FINLAND
Niklas Bruun, Helsinki

1. BACKGROUND

The collective agreement-system was introduced into statutory
law in Finland in 1924, the year in which the Collective Agreements
Act was adopted. It was based on Hugo Sinzheimer’s draft for a
German Act that never got adopted in Germany. In practice collective
bargaining, however, became important only after the second world
war when the labour movement gained power.

A modernized version of the Act was made more than 20 years
later in 1946 and the system of collective bargaining in practice was
based on the new Act passed in 1946. In 1970 the collective bargain-
ing system was extended also to the public sector and the development
changed towards what could be called a Nordic model for industrial
relations. This model can shortly be characterised by some of its
important features:

— aunified trade union movement and a high unionization rate;

— a long tradition of labour regulation through collective bar-
gaining;

— a long tradition of government regulation based on close

cooperation with trade unions and employer organizations in support
of labour peace as well as the right to collective action;

— tripartite cooperation on economic policy and employee and
trade union participation at different levels .

! See KnupseN, HERMAN and Bruun, NikrLas, EJIR 1998, Vol 4, No 2 132. More
generally about the so called Nordic model, see BRuun er al. (1992) and Livia
(1992).
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After the Second World War collective agreements have played
an important role in Finland for regulating terms and conditions of
the employment relationship.

2. STRUCTURE OF THE COLLECTIVE NEGOTIATIONS
IN FINLAND

Since the end of the 1960s the Finnish labour market system has
consisted of hierarchy of four different levels®. At the first or top
level, the central organizations of both employers and employees enter
into both incomes policy agreements and general agreements. The
incomes policy agreements include comprehensive agreements on
wages, agricultural income, tax policy and questions concerning eco-
nomic policy. The labour market organizations, other interest organ-
izations, the Government and the Bank of Finland are all involved in
the process. Although often formulated in writing, in strictly legal
terms the incomes policy agreement is best characterized as an infor-
mal agreement. At times a comprehensive incomes policy has not
occured, but instead a centralized labour market agreement that has
been based or more or less clearly documented expectations of the
Government’s economic policy for the agreement-period has been
satisfactory.

The central labour market agreements and the incomes policy
agreements together establish a framework or guidelines for the
collective agreements that are concluded by sectoral federations.
These central labour market agreements are not collective agree-
ments in the strict sense and have no direct legal effect on the parties
to a collective agreement. In addition to the framework or guide-
lines which give the agreements something of the character of an
incomes policy for the development of earnings, a general agree-
ment concluded by the central labour market organizations often
covers questions to be resolved over a longer period of time. Such
general agreements have been concluded concerning the protection
of employees against dismissal as well as the rationalization of and
co-operation within the firm. In practice, general agreements have
been implemented by making them part of the collective agreement
individually accepted by nationwide confederations for different
branches. These general agreements are central agreements, but they
are called general agreements because they are intended to be in
force during a longer period than the collective agreements on pay

2 See  BRUUN (2002), 194.
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and other benefits. For instance in the year 2001 the central organ-
isations within the industry concluded a new general agreement on
protection against unlawful dismissals.

The most important level for concluding an agreement on the
labour market is the level of the nationwide industrial federations
where, in practice, the collective agreements defined in the Collective
Agreements Act are made. The comprehensive and detailed agree-
ments at this second level are of great importance in the regulation
of the terms and conditions of work within individual employment
relationships at different workplaces in the various nationwide branch-
es (e.g. metal industry, paper industry). The stipulations on generally
applicable collective agreements (erga omnes) in the employment
Contracts Act apply to these agreements (see below).

While it is possible to conclude a valid collective agreement at the
level of the local workplace, i.e. the third level, such agreements are
more common in large firms such as Finnair or the Finnish Broad-
casting Corporation, which do not belong to an employer organiza-
tion. Otherwise, even though during the last few years both the in-
terest in and need for local solutions appear to have increased, local
agreements are most often still concluded with the support of a del-
egating clause within a confederation agreement.

At the fourth or individual level it is always possible within the
framework of individual employment contracts to agree on more
advantageous conditions over and above the minimum level estab-
lished by the collective agreement. It is however not possible to
conclude agreements below this minimum level.

In Finland the system of collective bargaining is also applied in
the public sector, in the state sector as well in the local municipalities.
The separate legislation regulating the public collective agreements
differ however in some respects from that applied in the private sec-
tor. The system is very centralized and for instance the peace obliga-
tion far reaching.

In Finland, as in other Nordic countries, the municipal bargaining
system is similar to that used in the private sector. Local authority
employers have the same rights as private-sector employers to lead
and to delegate the work, and to decide what work the employees
shall carry out. The local authorities are important employers. Their
responsibilities as employers are ultimately borne by politically elect-
ed councils.

Labour legislation has been developed in Finland, as in the
Nordic countries in general, through co-operation between the la-
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bour market parties and the government. The so-called tripartite co-
operation also helps to solve many questions in the social security
sector.

3. TYPES AND SPECIALITIES OF COLLECTIVE
AGREEMENTS UNDER THE FINNISH LEGISLATION
AND JURISPRUDENCE

After the war had ended, in 1945, collective agreements were
concluded for blue-collar employees in all industries. For salaried
employees it took longer to reach the agreement-phase. The collective
agreements have during the last 50 years not only been facing a
numeral growth, but also reached a very broad coverage when it comes
to the matter they are regulating. Gradually the collective eagree-
ments have become more extensive and detailed.

As mentioned before, the present framework for collective agree-
ments is based on the structure of trade unions and employer’s asso-
ciations. However, the areas do not always coincide. Therefore, an
employers’ federation may have collective agreement relations with
several employees’ federations and vice versa. Even though the
number of collective agreements concluded by one federation is not
limited to one, most of the employers’ and employees’ federations are
not parties to more than a few collective agreements which cover the
whole area of Finland. However, there are some exceptions, as the
Finnish Electric Workers’ Federation”.

But even where the system makes that employees and truck driv-
ers for instance belong to the same union as the blue-collar employ-
ees, the industry based collective agreement often has no wage stand-
ards applicable. Instead, the collective agreement refers to wage
standards in other collective agreements.

Besides the ordinary collective agreements, the Finnish Employ-
ers’ Confederation (nowadays Confederation of Finnish Industry) and
the Central Organization of Finnish Trade Unions have concluded
general agreements on such questions which can better be regula-
ted by inter-industry agreements. These agreements are not usually
called collective agreements (even if they might be collective agree-
ments in the legal meaning of the term) but general agreements as
mentioned earlier.

* SuVIRANTA (2000), 178.
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In Finland the collective agreements system can be devided into
different levels, with agreements on local level or national level. The
agreements network can be divided into national blue-collar agree-
ments, national white-collar agreements and local agreements.

In addition to the confederation-wide, industry-wide or craft-wide
agreements, there are local agreements of various kinds. In general
the local agreement is a company agreement, which protects the
employment relationships of an employer not belonging to any em-
ployers’ association and concluded between the employer and a trade
union, which may be either a local trade union or an industry- or
craft-wide federation. In most cases such a company agreement is an
accession agreement in which is agreed to apply the national collec-
tive agreement of the industry in question. An accession agreement
is seldom concluded for a definite period, but includes future agree-
ments until terminated by either of its parties*.

A new general agreement in 1993, during a severe recession in
Finnish economy, transferred bargaining rights partly to the local
level, jobs in the municipal sector were secured by means of local
bargaining through so-called “savings agreements”. The purpose of
these agreements was to diminish labour costs, maintain jobs and cut
the number of dismissals and lay-offs. Usually, the savings agree-
ments included an employment security guarantee for the period of
validity of the agreement.

4. NEGOTIATING PARTIES

The trade unions negotiate collective agreements for their mem-
bers. In Finland collective agreements cover all members irrespective
of where they live or work. Some matters can also be agreed upon
locally, but only in the case when there is mutual understanding
between the employer and the employee representative.

A valid collective agreement can according to the Collective
Agreements Act be negotiatiated by one or several employers or
registered associations of employers and one or more registered
associations of employees. Association of employers means any
association whose specific objects include that of safeguarding the
employers’ interests in the employment relationship, whereas asso-
ciation of employees means any association whose specific objects

* SUVIRANTA (2000), 171.
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include to safeguard the employees’ interests in the employment
relationship.

Finnish trade unions and employer’s associations are generally
registered, and have a corporative personality. In fact, they must be
registered in order to be capable of concluding collective agreements.
In theory, these agreements are legally binding only on the signato-
ries and the employees affiliated to the central union that negotiated
them. However, an employer must in all cases due to an explicit
provision in the Act respect the terms and conditions of an agreement
even with respect to employees who do not belong to the central union
that negotiated the agreement.

Nowadays Finland has one of the highest rates of union member-
ship in the industrialised world, with 80 per cent of employees organ-
ised in trade unions. With 76 trade unions organised into three central
confederations, there is a union for every employee regardless of line
of work, type of employment or status in the enterprise. The Central
Organisation of Finnish Trade Unions SAK, the Finnish Confedera-
tion of Salaried Employees STTK and the Confederation of Unions
for Academic Professionals in Finland AKAVA are recognised and
respected organisations of considerable social standing.

Employee organisations occupy a powerful position in the evolu-
tion of the Finnish society. These central employee confederations are
politically non-aligned. They work closely together, both at national
and international level, and have common objectives: to improve the
welfare and quality of life of employees and to improve working life.
Both individually and collectively the employee confederations sub-
mit their opinions to the Finnish government and to Parliament con-
cerning changes in legislation on employment and social affairs, tax-
ation, environmental and energy policy, education and training,
employment and the evolution of working and business life. The
views of the employee confederations carry considerable weight.

Trade union members pay membership dues to their unions, in
return for which they enjoy such benefits as contractual security,
training, legal aid and leisure-time services. Employers often set off
trade union dues from the wages of organised employees and pay
them directly to the union. Organised employees are also usually
members of an unemployment benefit fund for their various indus-
tries. Such membership entitles the employee to earnings-related
benefit in case of unemployment.

Also the employer side is well organised in Finland. Employers
have own central unions in each sector: industries, service sector,
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agriculture and within municipalities, state and church. All central
organisations of the employers have their own member unions nego-
tiating the labour agreements with the central organisations of the
employees. The most important Employer Confederations in the
private sector are the Confederation of Finnish Industry EK.

In the public sector of local government or municipalities the
negotiating parties are the Commission for Local Authority Employ-
ers and the principal negotiating organisations for the employees. The
parties have agreed the negotiating procedure in the Main Municipal
Agreement.

Section 4 of the Collective Agreements Act gives a list of the
parties bound by a collective agreement. They are on one hand the
parties to the agreement, or the employers or associations that are
party to the collective agreement together with those who have in
writing joined the agreement and, on the other hand, those who are
bound by the agreement without being party to it, i.e. the registered
member associations who are party to the agreement together with the
employers and employees who, during the validity of the agreement,
are or have been members of an organisation that is bound by the
agreement. In other words, resignation from an organisation during
the period of validity of the agreement does not mean that the
employer or employee is no longer bound by a collective agreement
for the duration of its effect. On the other hand, an organisation
that is bound by a collective agreement without being a party is
not bound by the agreement if it ceases to belong to the member or-
ganisation.

An employer who is bound by a collective agreement also has the
duty to apply the regulations in the collective agreement to employees
who themselves are not bound by the collective agreement. However,
this provision in the Collective Agreements Act is optional. Under the
Employment Contracts Act, irrespective of the restraints in the col-
lective agreement under the Collective Agreements Act, the employer
is also obliged to observe the wage and other conditions that have
been decided for the work in question in the nation-wide collective
agreement for the branch in question (erga omnes-effect).

According to the stipulation in the Employment Contracts Act the
employer shall observe at least the provisions of a national collective
agreement considered representative in the sector in question (gene-
rally applicable collective agreement) on the terms and working con-
ditions of the employment relationship that concern the work the
employee performs or other comparable work. A collective agree-
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ment is usually considered representative if it covers at least 50 % of
the employees in the sector concerned but specific features as the
organisatiuonal structure in the sector might justify that even agree-
ments with lower representativity is regarded as representative.

Any term of an employment contract that is in conflict with an
equivalent term in a generally applicable collective agreement is void,
and the equivalent provision in the generally applicable collective
agreement shall be observed instead.

In derogation from what is said above, an employer which is
required under the Collective Agreements Act to observe a collective
agreement in which the other contracting party is a national employee
organization is allowed to apply the provisions of this collective
agreement.

Provisions on confirmation of the general applicability of a col-
lective agreement, on the validity of the general applicability and the
availability of agreements are laid down in the Act on Confirmation
of the General Applicability of Collective Agreements. According to
that Act a special Board makes a decision as soon as possible after the
coming into force of a collective agreement whether this is to be
declared generally applicable and thereby obligatory to apply for all
the employers in the sector. An employer can appeal to the labour
court in order to argue that the collective agreement does not after all
fulfil the criteria for being generally applicable. All the generally
applicable collective agreements are registered and available at a
website of the state authorities.

5. MATTERS TO NEGOTIATE. IS THERE SOME PROBLEM
WITH THE COMPETITION LAWS?

National negotiations preceding the collective agreements govern
the conditions of municipal service and employment and cover such
issues as pay, working time and annual leave. The municipal collec-
tive agreement system plays a major role in promoting good labour
market relations and avoiding industrial disputes.

A collective agreement generally concerns the conditions to be
complied with in contracts of employment or in employment gene-
rally. Since the beginning of the 1990s, employment has become an
objective of the national incomes policy negotiations. The focus has
been on controlling inflationary pressures in order to secure compet-
itiveness and to stabilise employment. In 1993, the central organisa-
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tions reached an agreement on improving the employability of young
people, setting out new regulations concerning the salaries of young
employees on a sector-specific basis. In 1995, the aim was reducing
unemployment.

Equal opportunities are regarded as being integrated into collec-
tive bargaining. Central incomes policy agreements have been a key
factor in promoting equality over the past two decades, with decisions
taken on issues such as childcare leave, maternity leave and parental
leave. There have been so-called women’s pay awards — aimed at
promoting equal pay — in the late 1980s and again in 1995, while
the central social partners have also agreed on joint job evaluation
schemes with the aim of equalising pay.

The normative competence of the social partners in the present
Collective Agreements Act of 1946 states that the collective agree-
ment is one concerning employment terms and conditions . These terms
and conditions are usually divided into terms giving individual ben-
efits (pay, wages etc) or common benefits to the workers (canteens,
safety and health measures etc).

The relationship between competition law and collective agree-
ments has been settled in the Act on Competition Restrictions of 1992.
Section 2 paragraph 1 of this Act states that “This law shall not be
applied to agreements or arrangements which concern the labour
market”. There are a few cases where the relationship between labour
and competition law has been at stake and normally the borderline is
regarded as clear.The starting point is that clauses in collective agree-
ments have immunity from competition law, only as far as they
genuinely are related to employment terms and conditions (in the large
sense). Especially clauses in collective agreements on manpower and
how the employer is entitled to use outside workforce have raised
problems.

In one case a clause restricting the use of temporary agency
workers was regarded as null and void on competition grounds. The
reasoning was that a trader has to have the right to decide himself
whether his works are carried out by his own workers or by subcon-
tractors. This right could not be restricted by a collective agreement°.

The most important case in Finland on the relationship between

competition law and collective agreements is the so called Paper Mills

Case” S.

5 See HELLSTEN (2001), 117-136.
® This case is reported in English in the International Labour Law Reports ILLR
(published by Martinus Nijhoff, now Kluwer) (1996), 310-327.
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6. NEGOTIATION PROCEDURES

A collective agreement for a specific period gets it contents es-
sentially in two ways: the grassroots way and a centralized way. In
certain federations the aspirations of the members concerning the con-
tents of the next collective agreement are discussed in local trade un-
ions in good time before the agreements negotiations are planned to
begin. After the local discussions, the negotiating objectives of the
federation are discussed and formulated by the competent organs of
the federation and presented in writing to the employers’ federation.
At this stage, the demands presented to the employer side are not
final.

Meanwhile, the confederations have begun their negotiations,
often under the auspices of incomes policy at central state level. They
aim to agree on principles for the new collective agreements. If the
confederations succeed, their agreement provide for a wage increase
plus a percentage of the yearly wages of each agreement field.The
agreement of the confederations may also provide for improved ben-
efits, such as lengthened holidays and the government might link tax
reductions to the package.

The statutes of the confederations normally give a two-week
period for the member-federations to decide whether or not to accept
the general solution: the solution is seen as accepted if it is not reject-
ed to within two weeks. However, the final negotiations with the
opposite party are still to come; the principles and numbers included
in the general solution are to be converted into terms for a collective
agreement. Employee federations try to observe the grassroot aspira-
tions as far as possible, but often they have to be changed due to that
no confederation can support a member federation’s demands in
excess of the general solution, despite the fact that it might have been
taken by the member federation.

The next step is for the federations to accept the solution. In the
1980s it became more common for federations in Finland to reject the
solution and impose favourable wages through strikes. Where the
confederations are not able to agree on a solution, the next step is
to bargain on federation level. At this stage the federations have freer
hands, although the difference is not that big as the factual economic
possibilities have to be taken into account. In addition, the natio-
nal organs of incomes policy present their recomendations also to
the negotiators on federation-level. Collective bargaining is con-
ducted by big and small delegations. Of course, both parties want to
find a solution, but even if the agreement period would be finished,
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the work will go on. The slogan “no contract, no work” is unknown
in Finland.

But even if the negotiations lead nowhere, one of the parties
(usually the employee-side) declare the negotiations finished. The
conclusion eventually achieved by the representatives of the parties is
actually not totally a sign that a collective agreement has been con-
cluded. The negotiators do not have authority to accept and sign the
result of the bargaining before it’s been endorsed by the council or
board involved.

There are no provisions on good faith in the Finnish legislation
and such problems are rare. One reason for this is that a valid collec-
tive agreement has to be made in writing (see below).

7. PERFECTION OF THE AGREEMENT: REQUISITIES.
IS OBLIGED THE OFFICIAL PUBLICATION OR SOME
OTHER? IS THE WRITTEN FORM ESSENTIAL?
MUST IT BE REGISTERED?

The paper that finally is signed by the representatives is not a
complete collective agreement.It includes only the changes from the
previous period. An agreement text is, however, compiled by repre-
sentatives for both federations. This compilation is used as the rele-
vant agreement for the period in question.

The collective agreement must regulate conditions of employment
in order to enjoy the legal effects regulated by the Collective Agree-
ments Act. This means that a collective agreement is an agreement on
the norms that apply to the “employment contract or otherwise to the
employment relationship”. The agreement can, however, include other
provisions, but without any terms to be observed in employment
relationships it cannot be called a collective agreement.

A prerequisite for an agreement is that its contents is drawn up
during the negotiations between the parties. Finnish trade unions and
employer’s associations must be registered in order to be capable of
concluding a collective agreement.

The requirements for collective agreements are presented in the
Collective Agreements Act (section 2). According to this section,
every collective agreement shall be drawn up in written form. But the
Collective Agreements Act has an alternative manner in which the
requirement of written form can be fulfilled: the agreement terms
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may be entered in a record over the agreement negotiations and the
record certified in a manner accepted by the parties. This way does
not require a record certified in writing by representatives of the
parties.

The employer party to the agreement is obliged to, within one
month of the date on which the agreement was signed, deliver it as
a paper copy and electronically to supervision of the ministry in charge
of occupational safety and healt. In addition, an employer party to a
national collective agreement shall provide the mentioned ministry
with the number of it’s member companies and the number of their
employees grouped according to the collective agreements that apply
to their employment relationships.

In a case where an individual employer separately agrees in writ-
ing with an association of employees that it will observe the regula-
tions of a national collective agreement it’s obliged to provide the
ministry with the number of its employees that are covered by the
agreement it has made.

If an employer, an employer’s association or employees’ associ-
ation later accedes to the collective agreement or a posessor of an
undertaking takes part of it or if the agreement totally expires, the
employer party shall notify the ministry in question within one month.
The employee party on the other hand shall inform the ministry on
it’s employed members grouped according to the agreements that
apply on their relationships.

8. EFFECTIVENESS. ERGA OMNES EFFECT? WHAT
HAPPENS WHEN THE AGREEMENT REACHES THE
FINAL DATE? MUST IT BE DENOUNCED TO FINISH?

Usually a collective agreement is valid for a certain agreement
period. An agreement concluded for a definite period ceases to have
effect at the closing of the stipulated period. On the other hand, the
agreement usually provides for an extension of one extra year if notice
to terminate the agreement is not done a certain period (usually two
months) before the ending of the agreement period.

Any collective agreement which is concluded for a period more
than four years is treated on the expiration of the fore years as a
collective agreement for an undefined period. Where a collective
agreement in Finland is not concluded for a definite period, any party
may give three months’ notice of termination of the agreement at any
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time. Notice of termination has to be given in writing. The agreement
provides regularly for an extension of one year if not notice to ter-
minate the agreement is given.

Despite the end of the agreement period, the agreement terms
must be respected until a new agreement has been made up or the
agreement negotiations have broken down. Another common demand
is that the party giving notice has to propose a new agreement; if this
is not done the notice does not have any effect. A collective agree-
ment can as well be rescinded if the agreement has been seriously
violated, when those on the opposite side can’t be expected to follow
the agreement’s regulations. Usually the suffering part brings a case
before the Labour Court.

When a collective agreement expires due to notice given by the
employee side there is no need for any separate denouncement of the
agreement. [t has however an continuous effect as a part of the indi-
vidual employment relationships if not otherwise agreed. Therefore
during the period ewhen no agreement is in force the provisions on
pay and different benefits in the previous collective agreement are
usually applied.

A representative nation wide collective agreement must according
to a specific provision in the Employment Contracts Act ( 2:7) be
applied also by a non organized employer,i.e. it is generally applica-
ble. That means as was explained above that individual clauses in the
employment contract that are unfavourable for the individual em-
ployee are null and void and the employer must apply terms and
conditions stipulated in the collective agreement (erga omnes).

9. AGREEMENT’S ADMINISTRATION? WHICH
AND HOW TAKES IN CHARGE THE APPLICATION,
INTERPRETATION, CONFLICTS, ETC. ABOUT
THE CONTENTS OF THE AGREEMENT BEFORE
TO PRESENT A SUE IN FRONT OF THE COURT?
SOME PARITETIC COMMISSION OF THE PARTIES?

Collective bargaining in Finland is primarily regarded a private
law activity and the parties decide on the procedures and the admin-
istration of the agreement themselves as autonomous parties.

In the amendments to the 1946 Act, the surveillance duty of the
agreement parties has been defined more in detail, as well as fines for
violations. Most conflicts in Finland concerning the collective agree-
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ment that must be dealt with in front of the Labour Court are matters
of interpretation of the agreement.

The shop steward system is an important corner stone of the
Finnish collective labour relations system, and has mainly been reg-
ulated in general agreements between central labour market organi-
zations and in collective agreements. The job security of shop stew-
ards is regulated in the Employment Contracts Act and special
provisions about their activities are contained in other legislation, but
the cel71tral elements of the system is based on the collective agree-
ments '

According to the General Agreement of 1997, the shop steward
shall be elected by the local trade union concerned. The union is
entitled to organize the elections at the workplace, which entails that
the shop stewards are commonly elected by the union members at the
establishment or department and certified to the employer by the
union. The personal employment relationship of a shop steward is not
altered on account of this election, but he might be entitled to com-
pensated time off from his normal duties in accordance with the
provisions in the agreement.

As a representative for the local union, the shop steward has dual
tasks. On one hand he shall represent the interest of the trade union
and its members towards the employer and see to it that the empoyer
fulfils his obligations, especially those based on the collective agree-
ment. He is entitled to negotiate concerning any differences in opin-
ions with the supervisor of the department. If an agreement cannot be
reached, the negotiations might be referred to the chief shop steward
in the company and a manager representative. If the negotiations fail
even at this level, either of the parties may demand that the negoti-
ations be continued between the parties to the collective agreement.
The other side of the shop steward’s tasks consists of internal union
matters, but he should also see to it that the union members fulfil their
obligations towards the employer, regarding for instance labour peace.

In some work places there might be non-organized workers who
are not represented by any shop steward. The new Employment
Contracts Act contains provisions on the right for such employees to
choose a special elected representative or representative of trust. The
legal position of this representative, which is subsidiary to the shop
steward system, is defined in the Act in a way that corresponds to
what is agreed on for shop stewards in many collective agreements.

7 See SuviranTA (2000), 151.
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The Employment Contract Act states that the elected representatives
are entitled to any information that they need to carry out the duties
described in law and release from work obligations. The employer
must compensate for any loss of earnings caused thereby. Release
from work obligations in order for the elected representative to carry
out other duties and compensation for loss of earnings must be agreed
upon with the employer.

There are no separate paritetic or other commissions, the local
trade union and the shp steward is responsible for the administration
of the agreement. Also the co-operation within undertakings is linked
to the system of collective agreements. It gives, however, employees
who are not represented by the parties to the collective agreement a
possibilty to choose their own representation.

10. IMPUGNATION OF THE AGREEMENT. IS IT POSSIBLE
TO GO TO THE TRIBUNAL TO CONTEST
THE COLLECTIVE REGULATION
OF THE AGREEMENT? FOR WHAT REASONS?
ARE THERE ALTERNATIVES TO THE JUDGES,
AS ARBITRATION OR CONCILIATION METHODS
AND ORGANS?

There is no official administrative supervision of the observance
of duties in collective agreements, except for some collective agree-
ments supervised by the labour protection authorities. Instead, what
is agreed in a collective agreement, is binding like the context of any
contract; the other part may always ask for the fulfilment of any
neglected obligation. However, the remedies are not the same as the
law describes for private law contracts.

The Collective Agreement Act states that the individual norms of
a collective agreement have an automatic and obligatory effect on
employment relationships. This means that where the stipulation in an
employment contract is in conflict with a stipulation in a collective
agreement, it is invalid. In such cases the stipulations of the collective
agreement apply.

There are two different ways to guarantee that the normative
stipulations in a collective agreement are followed in the work place.
In the first instance, an employer who is bound by a collective agree-
ment and who has broken one of the normative clauses in the agree-
ment or who has good reason for having understood that he was
breaking such a stipulation may be sentenced to pay a maximum fine
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not exceeding EUR 25 300. This so called compensatory fine is the
main remedy for breach of obligations in the collective agreement.

An employee who is bound by a collective agreement may under
the same conditions be sentenced to pay a maximum fine of EUR 250
(864/2001). The latter sanction has little importance in practice as the
majority of the conditions in a collective agreement involve the duties
of the employer. Moreover, in a collective agreement it is the asso-
ciation that is responsible for that its members follow the stipulations
in the collective agreement. An association that neglects its duty of
control may be sentenced to pay a maximum fine of EUR 25 300.

The compensatory fine may be repeated until the circumstances
contrary to the collective agreement change. When a compensatory
fine is imposed, according to the Collective Agreements Act, all the
facts which have emerged, such as the extent of the damage or the
degree of guilt are carefully taken into account. According to section
10 in the Act, it is for special reasons possible to refrain from impos-
ing a compensatory fine. In the same section it is stated that the
compensatory fine shall go to the injured party.

The legal effects of the collective agreement are generally appli-
cable for the period for which the agreement has been concluded. In
addition, doctrine and practice support the conclusion that the condi-
tions of a collective agreement have a certain effect that extends
beyond the end of the agreement period. That is to say that the con-
ditions of a collective agreement are also to be applied during a sit-
uation where there is no collective agreement in force. The sanctions
presented above do not however apply in such situations.

The parties to a collective agreement in Finland are allowed to use
other procedures than the Labour Court in order to resolve disputes,
but this has to be agreed upon in the collective agreement. Such a
clause is very rare in Finnish practice, traditionally it has been used
in the collective agreement entered into by the Bookworkers Union
and the Publishers.

11. THE LABOUR COURT

The regulation of industrial peace in Finnish law is based on a
fundamental division into disputes of interest and disputes of rights.
Disputes of interest are resolved in open negotiations where the par-
ties may even resort to industrial action in order to realize their goals.
Violations and disputes of rights refer, in contrast, to the application
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of a pertinent collective agreement and may be brought before the
Labout Court, whose decisions are final, i.e., its decisions may not be
appealed®.

The Labour Court has a tripartite composition consisting of
employers, employees and impartial representatives who are appoint-
ed for three years. As a rule the court sits in two departments of six
judges but it also may sit in plenary session. The plaintiff and the
defendant before the Labour Court are, in general, organizations who
are parties to an agreement.

The Labour Court settles about 100 disputes a year involving a
collective agreement’s validity, existence, content or comprehensive-
ness. The Court not only decides whether an action has violated the
Collective Agreements Act or one of the stipulations of an agreement,
but also considers and passes sentences on cases involving the break-
ing of industrial peace.

12.  IMPORTANT QUESTIONS ABOUT COLLECTIVE
AGREEMENTS IN FINLAND

The collective agreements set up in Finland are under the 6 §
demanded to affect in an obligatory way on all work relations. The
most significant clause of the Finnish labour legislation is the Emply-
ment Contracts Act 2:7, stating that the collective agreements are
generally applicable. On this point Finland deviates from the other
Nordic countries where such erga omnes-clause is unknown.

The system of collective bargaining is based on the freedom of
negotiation and the freedom of contract. The state may, however,
intervene in disputes of interest and negotiations during a period not
covered by an agreement so as to prevent the development of a strike
or a lockout. According to the Mediation in Labour Disputes Act a
work stoppage, i.e. a strike or a lockout, may not take place over a
labour dispute without a minimum two-week written notification of
the work stoppage being given to a mediator. Mediation is the respon-
sibility of a national mediator and six regional mediators. The pur-
pose of the two-week period is to give the mediator the possibility to
begin negotiations with the parties in order to resolve the dispute. In
certain exceptional cases, when it is in the general interest, the Min-
istry of Labour may in addition delay the time for the commencement

8 SuviranTA (2000), 126-129.
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of the work stoppage. Although the Mediation in labour Disputes Act
makes it obligatory for the parties to take part in the negotiating
process led by the mediator, according to Finnish law a settlement
cannot be made compulsory. Neither of the parties is obliged to ac-
cept the proposed mediated settlement®.

Finnish collective agreement-praxis is characterized by the cus-
tom to note some legislation also in the collective agreement. Others
of the specialities in Finnish collective agreements law are that the
peace obligation and the surveillance obligation are mandatory. They
cannot be curtailed by agreement. The agreement parties themselves
may enlarge their own obligations, but they cannot enlarge the stat-
utory duties of the member associationbs or member employers in
any way or engage individual employees in any personal responsibil-
ity for the observance of labour peace.

The aim with the peace obligation-effect is to guarantee industrial
peace during an agreement period. However, the duty of industrial
peace is relative. The only forbidden industrial actions are those di-
rected at particular stipulations in the collective agreement or at the
agreement as a whole. The only two important exceptions to the main
rule that the duty to maintain industrial peace is absolute is so-called
political actions and under certain circumstances so called sympathy-
actions. These can be undertaken even during the period the agree-
ment is in force. However, the duty to maintain industrial peace ceases
with the expiry of the period for the collective agreement.

The duty of industrial peace is generally divided into an active
and passive duty to maintain peace. The passive duty involves the
duty not to take forbidden measures in disputes; it applies to employ-
ers and associations who are parties to or who are bound by the
agreement but does not apply to individual employees who can never
be sentenced for breaking peace. The active duty involves the duty to
assure that members, i.e. organizations and individuals, do not resort
to use of forbidden actions in disputes.

Individual employees can not ne sanctioned for undertaking un-
lawful industrial action during the contractual period, it is always
their organisation that bear responsibility.

The economic sanction that may be imposed for breaking indus-
trial peace is a maximum compensatory fine of EUR 25.300.The fine
is levied, instead of damages, with due consideration to the assign-
ment of blame and to the circumstances described in law.

 See TuTINEN-RUPONEN (1998).
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Chapter 4

COLLECTIVE AGREEMENTS IN FRANCE
Jacques Rojot, University of Paris 2

1. STRUCTURE OF COLLECTIVE NEGOCIATION
IN FRANCE

1.1. General features

In the French system of industrial relations statutory law histor-
ically has played and today still plays an essential part. Therefore, this
leaves only a secondary role for collective bargaining, particularly
when taking into account the continuous flow of new legislation in
the labor field and the prominent role played by the individual labor
contract in relations between employer and employee. Nevertheless,
collective bargaining in practice does more than fill gaps, which have
been left in legislation. On the one hand, in very general terms that
we shall qualify below, the law merely lays down a minimum stand-
ard of protection on which collective agreements may build at various
levels: national, industry-wide, regional, enterprise, establishment;
down to and including the individual contract of employment. Each
level, with exceptions discussed below, may add further advantages
for the worker regarding wages, benefits and working conditions. On
the other hand, collective agreements have often played a pioneering
role in bringing new developments and improvements in working
conditions, as with the Renault agreement on the duration of holi-
days whose content was later generalized by law. In many instances
they also give substance to legal texts which alone would have
remained empty declarations of principle, such as is the case for the
act on professional training. Besides, collective bargaining constitutes
a more flexible instrument of industrial relations and during the
past forty years it has experienced a limited growth in use and a
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somewhat increasing importance in the industrial relations field. Fi-
nally, the Government has often claimed to pursue, and sporadically
attempted to enforce, a policy towards reinforcing the part played by
collective bargaining, with occasional lapses such as imposing the 35
hours week through statute instead of leaving its adaptation to the
social partners.

Nevertheless, although enshrined in the law by the preamble of
the Constitution, the right to engage in collective bargaining stopped
short of providing for its corollary upon the employer: the duty to
bargain. An act of 13 November 1982 was introduced to fill that void;
however it too stopped short of defining this duty to bargain, which
is in no way a duty to reach agreement nor even a duty to bargain in
good faith in the sense of the US practice.

The government had then taken notice then that about 3,000,000
employees, mostly in the service sector of the economy, were not
covered by collective agreements, and that other ‘gaps’, whether
occupational, geographical or both, existed in that coverage. The goal
of the act of 13 November 1982 was to enhance collective bargaining
and even to go beyond encouraging its use. It had the specific purpose
of making collective bargaining a privileged tool of social progress
and an essential element of the French Industrial Relations system.
The results were somewhat mitigated.

For more than three-quarters of a century five texts have regulat-
ed collective agreements. First, the act of 23 March 1919 considered
them to be like any other agreement, only binding the parties and
wholly subject to the law of contracts. Then the act of 24 June 1936
introduced two essential features which remain very important in the
present system, namely the special role of the most representative
unions and the possibility of the extension, by the Minister of Labor
under certain conditions, of a collective agreement, i. e. its extension
to an entire industry, making it binding even for enterprises or em-
ployers not party to its negotiation and signature. After the Second
World War in conditions of a post-War economy the act of 23 De-
cember 1946 gave a prominent role to government intervention in
collective bargaining. The contents of collective agreements were
spelled out by the act; wages were excluded from negotiations to
facilitate control by the state; their scope was automatically
industry-wide; and finally, agreements could not be concluded with-
out the authorization of administrative authorities. This system was
short-lived and the act of 11 February 1950 marked the return to a
climate characterized by the freedom to negotiate, as a principle, but
with the provisos of the maintaining nevertheless of the system of
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extension by administrative authorities and of the privileged level of
the industry sector. It is that act, modified by acts of 13 July 1971 and
13 November 1982, which nevertheless provides the basic framework
of the French system of collective bargaining. All these and some
subsequent texts are now embodied in Title 3 of the first book of the
Labor Code (sections 131 et seq.).

1.2. Statutory law, collective agreements
and individual contract of employment

This succession of acts well illustrates the dual characteristics of
the collective agreement and the problems created by its integration
into French law. On the one hand, the collective agreement is a con-
tract. It arises from the will of those that elaborated and signed it. It
creates reciprocal duties, and the state cannot substitute its authority
for the result of the bargaining and negotiating of the parties, even
if administrative authorities may extend it. On the other hand, the
collective agreement is a regulation for those members of the groups
under its coverage, who must abide by it without having contractually
bound themselves. Although it has been negotiated between parties,
it becomes a kind of internal regulation of a whole occupation if
negotiated at industry-wide level, for instance.

The courts have recognized the dual nature of the collective
agreement; conceived as a contract, it has the effect of a regulation
as well as certain effects of a contract. Its mixed nature stems from
the fact that it is a contract between collective bodies, therefore
with effects unknown for ordinary contracts. In fact, the French
courts have historically tended to emphasize the contractual aspects.’
The dual nature of the collective agreement leaves two types of
general problems to be resolved on the theoretical level, with im-
portant practical consequences: the relations of the collective agree-
ment to the law on the one hand, and to the individual contract of
employment on the other hand, as both institutions play an essential
role in French Labor Law. The relationship of the collective agree-
ment and the law may be summarized in the following way: two
propositions establish the basic regime, and then they must be qual-
ified: in principle, a collective agreement cannot violate public
policy and public order, and it may bring the employees provisions
more favorable than the legal ones.

Obviously those two propositions need some explaining, as they
may conflict. The first proposition holds that a collective agreement
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cannot contravene public policy and public order; the problem there-
fore remains of the definition of public policy and public order in
Labor Law. According to Courts the following belong to the category
of texts elaborating public policy and public order:

a) Legal texts, which by the terms used present an imperative
nature. For instance, union shops and closed shops are specifically
forbidden by the wording of Section L 413-2 of the Labor Code.
Although they might be more favorable to employees than the ab-
sence of such provisions, the express imperative character of the law
forbids them.

b) Legal texts, which do not expressly forbid given actions but
nevertheless ‘exceed the domain of Labor Law or include advantages
and guarantees not liable to be contractually agreed upon’. For
instance a collective agreement provision would contravene public
order in that meaning and thus could not be effective if it aimed
to change the order established by law of creditors in the event
of bankruptcy of an enterprise. Such other cases would include mod-
ification by collective agreement of the electoral law, for the pur-
pose of work council elections, for instance, which are deemed by the
courts to fall under such law, the judicial courts’ competence and
the like.

Thus in principle collective agreements may not contravene pro-
visions of public policy and public order. However the imperative
public order character of some texts has been mitigated by the courts
to some extent, and therefore this principle is now not as intangible
as it once was. It is under the public order domain that a collective
agreement cannot modify the competence of public employees or
create rules sanctioned by criminal penalties. However, court deci-
sions have accepted that when the increase of legal rights of employee
representative was allowed by law and furthered by a collective agree-
ment, hindrance to these additional rights, though created not by the
law itself, constituted the penal offence of ‘hindrance to the functions
of employee representative’. Social public order, thus is different of
absolute public order.

As it will be discussed below, the Labor Code generally provides
that when an extended collective agreement provisions contravenes
legal provisions, when this possibility is created by the legal provi-
sions themselves, failure to observe the agreement contravening pro-
visions, called derogatory provisions, is liable to the sanctions which
would be applied in cases of the violation of the legal provisions
themselves.
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Nevertheless, with this marked exception, Section 132-4 of the
Labor Code provides that a collective agreement may always improve
provisions for workers beyond those contained in existing laws and
regulations. Sometimes, however, the notion of improved conditions
is clear: a provision of a collective agreement granting, for instance,
twice the minimum legal monthly wage to the lower paid employees
may be construed as more favorable without any doubt. But what of
a provision which would replace a daily payment system with a
piece-work system allowing employees to earn more money but at the
expense of more effort? Some court decisions have provided guide-
lines as to how to evaluate the more or less favorable nature of a new
provision relative to an old one. Firstly the favorable nature of a
provision should be evaluated strictly as a ‘juridical’ matter by ana-
lyzing the contents of the two provisions and neglecting the long-
term economic consequences. For instance a provision of a collective
agreement providing for a steep increase in hourly wages might in the
long term threaten employment, but it is nevertheless to be consid-
ered as an improvement in the position of the workers.

The comparison between the two provisions in order to determine
the more favorable one should be ‘objective’, i. e. evaluated not in
terms of individual subjective situations in specific instances but in
terms of the interest of the workers’ collective. It should be empha-
sized that the interest to be considered is that of the employees only,
not of the collectivity constituted by the employees and the employer.
The comparison should also be carried out analytically. When texts
rule on several issues, each issue must be compared in the two texts
separately, where they have the same object. On each issue the most
favorable solution should be applied, either the contractual one or the
guarantee provided by law to the employee. These two texts should
not be compared globally in order to find out which one is the most
favorable as a whole. The latter method should be applied only when
the issues are interrelated in such a way that they could not be sep-
arated, either in fact or in the minds of the parties.

The relationship between employee and employer is created in
French Law by the individual contract of employment. It is that
contract which gives rise to the obligation of the employee to accom-
plish work under subordination and to that of the employer to provide
work, direct it and to pay for it. This relationship of subordination
between employee and employer is not created by the collective
agreement alone; the latter could not give rise to reciprocal obliga-
tions between employee or employer, which are not already based on
individual employment contracts. Nevertheless, the collective agree-
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ment does impose its provisions upon individual contracts of employ-
ment concluded between employer and employee. When an employer
is bound by a collective agreement its provisions apply to all contracts
of employment which he concludes. The contents of the collective
agreement apply because its provisions are automatically and compul-
sorily substituted for the provisions of the individual contract, al-
ready concluded, which are not in agreement with it. New individual
contracts must abide by the collective agreement, but already existing
individual contracts containing provisions in disagreement with the
collective agreement do not become void. The provisions of the
collective agreement are simply substituted for those already con-
tained in the individual contract if they run contrary to it. This effect
takes place automatically with the conclusion of the collective agree-
ment. This is an exceptional effect, contrary to the regular law of
contract according to which provisions of a contract can be made void
only by law, but never automatically substituted by others. In addi-
tion, in the application of a collective agreement the parties to the
individual contract cannot, in a new contract, abandon the provisions
of the collective agreement, except of course for ones more favorable
to the employee.

This substitution takes place through a very specific mechanism.
The provisions of the collective agreement are not definitively incor-
porated into the individual contracts in lieu of the provisions they
replace. They are only provisionally accepted in the individual con-
tract of which they become a part for the duration of a collective
agreement. Because they are not definitively incorporated, when the
collective agreement ends or is replaced by another one its provisions
disappear from the individual contract. Such may be the case in in-
stances of the breaking up of the enterprise or its merger, sale or even
a change in the type of business; or when notice of termination is
given by one party to the agreement or when the duration of an
agreement of fixed duration has elapsed. Then the collective agree-
ment becomes inapplicable, after a delay of one year as discussed
below, and if no new agreement is concluded to replace it. But be-
cause of the doctrine of ‘acquired rights’, employees already benefit-
ing from provisions of the old agreement keep those benefits,. New
employees however would not acquire them. However, if a new
agreement is concluded, and if it contains a provision suppressing
some of the benefits of the old agreement, then, every employee falls
under the new agreement and the old provision disappears

On the other hand, just as the collective agreement can contain
provisions more favorable than the law, the individual employment
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contract can contain provisions more favorable than the collective
agreement. This applies to individual contracts already concluded as
well as to future individual contracts. In the first case, if the provision
of an existing contract is more favorable than that contained in the
new collective agreement, it is not substituted and remains in force.
In the second case, the provision of the new individual contract more
favorable to the employee supersedes the provision contained in the
existing collective agreement. Very explicitly, a decision from the
high court of 17 October 2000 makes the provision of a new collec-
tive agreement containing a covenant of non competition non appli-
cable to an employee whose individual contract of employment,
concluded by definition before then, contained a provision excluding
such covenants, non applicable to him.

Finally, it should be emphasized that although collective bar-
gaining is mainly a bilateral process between employers and unions
and has been left a relatively reduced space within inudstrial rela-
tions processes, as discussed above, the government has nevertheless
not entirely kept out of its mechanisms. Firstly, as discussed above,
statutory law contains several substantive provisions that in other
countries would belong to the sphere of collective bargaining. Such
are, for instance, provisions regulating minimum monthly wages,
the duration of the annual vacation, and the like. This constitutes a
basic level of social guarantees upon which collective bargaining in
several instances builds, and upon which the individual employment
contract may further build. Secondly, the government has provided
an incentive to bargaining in several instances: by direct action of
the Prime Minister; by letter to the relevant organizations of em-
ployers and employees; by direct action of the Ministry of Labor,
convening a joint bargaining commission or the negotiating of an
industry-wide agreement. It has also intervened indirectly by pass-
ing acts whose application, in order to be effective, demands con-
sultation and negotiation at the level of the organization of employ-
ers and unions, as is the case with the legal provisions on
participation in profit-sharing. Conversely it has embodied into stat-
ute the content of some collective agreements. Indirectly again, it
provides state aid and subsidies to an industry negotiating an agree-
ment with the unions, as it has done repeatedly in the case of aid
to the steel industry. Besides, it should be stressed that as we shall
see below, the government has the right to proceed to an extension
or an enlargement of a collective agreement already negotiated
between union and an employers’ organization of which not all
employers in the industry are members. The extension may or may
not be industry-wide.
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1.3. Employees covered

The act of 1982 has defined the scope of application of the legal
regulation of collective bargaining: It covers all occupations, trades,
professions, branches of industry, commerce, agriculture etc. in the
private sector, without exception. This includes, but is not limited to
(because section L 131-2 expressly mention ‘all bodies in the private
sector’) workers at home, domestic servants, employees of profes-
sional bodies, unions, societies, cooperative enterprises, sanitary and
social organs (with agreement of the Ministry to collective agree-
ments for the latter two) and the like. In the public sector coverage
is extended to the employees of public enterprises or establishments
of an industrial or commercial nature. Excluded are only civil serv-
ants, some public employees, and employees governed by specific
statutes. However this exclusion is more theoretical than practical and
has some breaches. For instance, on the one hand, the statute of civil
servants provides that civil service unions have a right to participate
in the decisions regarding working conditions and that they can ne-
gotiate with the Government before decisions regarding civil servants
salaries. On the other hand “conclusive summaries” (relevé de conclu-
sions” are often drawn after such negociations or at the end of a
conflict in the civil service noting the positions reached after bargain-
ing by the parties. Nevertheless, they are not collective agreements
and in any case, if they can concern wages, have not in any case the
power to change anything in the statute either of civil service or the
specific public service concerned

2. TYPES AND SPECIALTIES
OF COLLECTIVE AGREEMENTS

The act of 1982 established and confirmed two distinctions. It
first defined two categories of collective agreements ‘collective con-
ventions’ and ‘collective agreements’. Theoretically collective con-
ventions (conventions collectives) deal with the whole of the condi-
tions of employment, wages and social guarantees, whereas collective
agreements (accords collectifs) deal specifically with one of these
topics only. However their legal regulation is exactly the same for all
practical purposes and thus we shall continue to refer to collective
agreements in the generally accepted meaning.

Then, the Labor Code establishes a distinction between inter-in-
dustry, industry-wide and enterprise-wide agreements.
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2.1. Inter-industry and industry-wide collective agreements

These maybe of two types, regular or fulfilling the necessary con-
ditions of extension by ministerial decree. Some provisions apply to
all industry-wide collective agreements, additionally to the general
provisions outlined above, and a special system applies to agreements
fulfilling the conditions for extension. Agreements can also be con-
cluded on an inter-industry basis, on a specific topic as such has been
the case for important matters such as vocational training, additional
retirement benefits and the like. If extended, inter-industry agree-
ments, signed by center employers organizations and center unions
federations then become applicable to all employees in the private
sector.

The act of 13 November 1982 introduced into French Law a
totally new and foreign provision: the duty to bargain now made
compulsory at industry level. However the act has not provided a
definition of or even a framework for the contents of this new duty
to bargain. It is clearly not a duty to reach agreement; clearly too it
is not even a duty to bargain in good faith. No specific sanction for
refusal to bargain is provided and the law of torts says very little
regarding refusal to enter into a pre-contractual period, although some
elements do exist, which require the intention to harm the other
potential party to negotiations.

The duty to bargain is required of unions and employers’ asso-
ciations already linked by an industry-level collective agreement. It
includes a duty to bargain over wages, without further precision.
This may aim at minimum wages, which are often the level at which
industry-wide collective agreements operate, but clearly also at
actual wages paid or guaranteed wages. It also includes a duty to
‘examine’ job classifications, economic development, the evolution
of employment in the industry, part-time work and the evolution of
currently paid wages by category and sex in regard to minimum
wages by category. The duty to ‘examine’ does not seem to be
strictly speaking a duty to bargain, but a duty to find out if there
is a need to bargain.

A duty to bargain about professional equality between men and
women has been added.

All other topics may be bargained over, but there is no duty to
do so as far as they are concerned. The duty to bargain over wages
applies every year, over professional equality between men and women
every three years and the duty to examine job classifications every
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five years. In both cases shorter periods may be agreed upon by the
parties.

2.1.1. Determination of the applicable industry collective
agreement for an enterprise

In some cases problems may arise in determining which industry-
wide collective agreement is to apply in specific cases. The general
principle even in regard to an enterprise with several activities rele-
vant to different industries is the application of one collective agree-
ment. In that case the collective agreement relative to the principal
activity of the employer will be applied. The employer may not avoid
it by choosing to belong to an employers’ organization in another
secondary ‘activity. Exceptionally, two specific situations may arise
in which for various reasons the employer is party to several employ-
ers’ organizations when the enterprise has different activities; for
instance, the employer may be compulsorily a party to an extended
collective agreement, relating to one of the activities, as discussed
below, and at the same time voluntarily a member of an employers’
organization in industrial fields covering its other activities. In the
first case the enterprise has different fields of activity, but they are
carried out in separate establishments. Then each establishment will
be covered by a collective agreement relevant to the field of activity,
which it pursues.

In the second case, the activities are carried out in the same es-
tablishment and are too interdependent to determine clearly which
worker carries out which precise activity, relevant to which precise
industrial branch. In such case a most favorable collective agreement
among those to which the employer ‘ subject is then applied. In
another case the employer may be a member of an organization which
is party to several collective agreements with the same union feder-
ation of differing territorial scope and may also be party to an agree-
ment at the level of his enterprise. Here there is really not a conflict
but a concurrence of collective agreements. If an agreement of a larger
territorial scope already exists, by law a new agreement may only
improve on its provisions as far as the employees covered by its scope
are concerned, because the provisions of the agreement of greater
scope are already known to the parties. If the agreement of a more
restricted territorial scope exists first and an agreement of wider scope
is concluded, the courts have tended to combine the provisions of the
two agreements) to apply the more favorable to the employees. But
the Law provides that in such situation the parties must adapt the
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contents of their earlier agreement to those of the new agreement,
with more favorable provisions and a greater territorial scope.

It should also be noted that even the case of an employer with a
single activity may not be devoid of problems as to the applicable
industry-wide collective agreement, for even though the parties free-
ly decide on the economic activities to be covered, generally by ref-
erence to the classification of the National Institute of Statistics and
Economics, discussed above, and even though the act of 13 Novem-
ber 1982 embodied in the Labor Code demands that the parties define
the occupational scope of the convention ‘in terms of economic ac-
tivities’, the High Court’ considers that the economic activity retained
by the parties constitutes only a simple presumption and demand that
the judges, in case of dispute, investigate the economic activity actu-
ally carried out by the employer.

2.1.2. Consequences of agreements following each other in time

By application of the doctrine of the provisional incorporation of
the provisions of the collective agreement into the individual employ-
ment contract, at the end of the existence of the collective agreement
those provisions disappear from the individual labor contract, which
reverts to its former terms prior to the agreement, save for a period
of a year or until the conclusion of a new agreement, according to
Section L 132-8 of the Labor Code. The question is, what happens
if the new agreement, succeeding the first, contains some provisions
which are less favorable than those contained in the first one? We
should distinguish between cases in which the new collective agree-
ment contains and cases in which it does not contain a provision
maintaining the advantages acquired by the employees. If it does not,
according to present doctrine the former collective agreement disap-
pears, leaving only the conditions of employment arising from the
provisions of law and the individual employment contract. The pro-
visions of the new collective agreement by hypothesis must be gen-
erally more favorable than the ones established by statutory law as
discussed above, but in some instances may be less favorable than
those of the former agreement. Nevertheless they apply. Thus most
collective agreements contain a provision to maintain the advantages
acquired in the former agreement, notwithstanding contradictory
provisions of the new agreement. There the provisions of the old
agreement apply only when more favorable than the provisions of the
new one. Failing such a provision, the new less favorable provisions
apply. If no new agreement follows the former one, after a period of
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a year (lapsed agreements for a fixed duration not renewed) or 15
months (agreements for an indefinite duration, unilaterally terminat-
ed, where three months of the period of notice must be added to the
period of one year) as discussed above, then the provisions more
favorable than statutory law disappear for the new employees, since
for the old ones, section L 132-8, provides that, by exception, they
become acquired advantages and as such incorporated in their indi-
vidual contract of employment. The situation is nevertheless com-
plex, for a comparison between the agreements must be carried out
to determine which one is the most favorable. The courts have decid-
ed that this comparison should not be carried out globally, nor of
individual activities as discussed above. If the enterprise has different
fields of activity but they are carried on in separate establishments,
each establishment will be covered by a collective agreement relevant
to the field of activity, which it pursues. The situation arising from
a change of employer has been discussed above.

2.1.3. Right of opposition

An act of December 31, 1992 has introduced a very innovative
provision, existing already at enterprise level, as discussed below, but
in a somewhat different way. It is clear from the procedure of revi-
sion discussed above and from the immediately preceding discussion
that an agreement signed at industry level by several representative
unions can be modified by a new amending agreement signed, for
instance by only one representative union, and suppressing provisions
which were more favorable to employees than statutory law, or re-
placing them by less favorable ones. To foresee such circumstances,
the act, now incorporated into section L. 132-7, provides, on the one
hand, that only the unions signatory to an agreement can sign a new
agreement amending it, and that, on the other hand, if such an agree-
ment contains less favorable provisions than before, representatives
unions not having signed the amending or new agreement (but party
to the former) can oppose it, in a delay of 15 days, if and only if they
represent the majority of the employees within the industry.

2.2. Enterprise level collective agreements

All agreements above the level of the enterprise fall into the
preceding category. Agreements at the level of the enterprise or be-
low (establishment) were made easier to conclude by the act of 1971,
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after which they were considered collective agreements under the same
full legal status as others. The act of 13 November 1982 fundamen-
tally established their status.

Firstly, it is clear that in order to qualify as a collective agreement
with the specific status and conditions of applications described above,
anagreement must fulfil the conditions of validity and form discussed
below when dealing with collective agreements in general. If not (for
instance if they were not deposited with the Ministry of Labor or if
they were not signed by a representative union but by an enterprise
committee, as may sometimes be the case), they would qualify only
as simple contracts under the law of contract with related consequenc-
es for coverage and enforcement.

Secondly, they must be distinguished from pre-electoral agree-
ments reached before elections to the enterprise committee, which it
must be recalled here differ in that they must be signed by all the
representative unions in the enterprise.

Thirdly, they must be distinguished from a final type of agree-
ment born out of practice but without legal status, namely agreements
to end a strike signed between unions and employers, which cover
such matters as the conditions under which work is resumed, the
absence of sanctions for some acts which might have occurred during
the strike, or payment for certain hours affected or not affected by
strike action.

Negotiations can take place at the level of the enterprise, a group
of establishments belonging to the same enterprise, a single establish-
ment or at several of these levels, each lower level complementing the
higher level under the conditions discussed above. Negotiation occurs
between the head of the establishment or enterprise and a delegation
from the representative unions within the enterprise. According to
Section L. 132-20 of the Labor Code, a delegation must include the
union delegate, who therefore must have been previously appointed
by the union. The size of the delegation is fixed by agreement, or
failing agreement it is composed of all union delegates in the enter-
prise or establishment with a minimum of two persons (one of whom
may not be a union delegate in the latter case). The law remains silent
regarding the possibility whether union officers not employed in the
enterprise may take part in the delegation, although the point was
raised during the parliamentary debate. If the enterprise has on its
premises employees belonging to other enterprises (temporary work-
ers, guards, waiters or cooks, etc.) their union delegate may be heard
at their request during the negotiations.
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The time spent on negotiations is paid by the enterprise, the union
delegates must receive the relevant information, and the union section
is granted a number of hours per year of paid time to be allocated
freely in order to prepare for negotiations.

Section L 132-30 of the Labor Code specifically provides that
enterprises employing 49 employees or fewer may regroup and reach
agreements with representative unions in order either to create par-
itary commissions to set up specific agreements or to allow for special
employee representatives.

The content of enterprise collective agreements, with the excep-
tion of the duty to bargain discussed below, is freely fixed by the
parties according to the general principles discussed also below. The
same general principles are to be followed as concern the conditions
of validity, of form, of compulsory provisions (the minimum provi-
sion defining scope, duration, renewal, revision, termination), of
conclusion, of accession, and so forth

2.2.1. Duty to bargain

The act of 1982 also introduced the duty to bargain within the
enterprise. There are specific cases and a general duty. A few exist,
for instance, the right to expression, is to be defined by agreement
between representative unions and employees.

The new general duty to bargain, already discussed in general
terms and at industry level, also exists at enterprise level. It applies
to all enterprises, whatever their size, provided that at least one union
section exists and one union delegate has been appointed. It should be
recalled here that representative unions may appoint a workers’ rep-
resentative elected as their nominee also fulfilling the functions of
union delegate in enterprises employing under 50 employees. This
duty to bargain takes place yearly. The employer, on his own, once
every 12 months or on the request of a representative union within
15 days of the request must convene the parties to negotiation. If he
requested he must also within 8 days forward the request to other
representative unions in the enterprise. The scope of and parties to
negotiation follow the general principles. According to Section L
132-27 of the Labor Code the duty to bargain bears upon actual wages
by categories of employee, actual duration of work and the organi-
zation of working time, professional equality between men and wom-
en and the means to attain it. It may, but does not must, also bear on
training and reduction of working time. Special attention is to
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be paid at the opportunity of these negociations to the situation of
employment and notably part-time work, temporary work, low wag-
es, In enterprises not covered by an industry wide agreement, this
annual compulsory Negociation must also bear on a system of health
insurance and gain sharing, profit sharing and employees savings
plans.

Information regarding average wages and standard deviation by
category and sex, hours worked and the scheduling of work time must
be given to the union negotiators. Again, there is no duty to bargain
in good faith, much less to reach agreement. The employer must merely
convene two meetings and provide the information. Only if no agree-
ment is reached must a written and dated notice of disagreement be
deposited with the Ministry of Labor according to Section L 132-29,
which gives no additional information as to its content. This may in
future be the starting point if courts decide to build upon the duty to
bargain and give it substantive content (final offer, unilateral em-
ployer’s action, etc).

3. THE NEGOTIATING PARTIES TO THE AGREEMENT
3.1. The parties to the agreement

Section L 132-2 of the Labor Code provides that on the employ-
er’s side the possibility of concluding a collective agreement is open
in the widest possible way to one or several employers’ associations
or any other grouping of employers or one or several employers acting
individually. It implies therefore that employers either grouped into
any kind of society, association, even a trade association, or not
belonging to any association but getting together only for that specif-
ic purpose, may validly sign a collective agreement. Firstly, then,
employers do not have to gather in specific employers’ associations
created for purposes of industrial relations. They can be grouped in
any legal form of association, such as professional associations or
bodies of lawyers or physicians. Societies (Associations) are now
expressly mentioned in Section L. 132-2. Secondly, individual em-
ployers can sign an agreement individually, either one by one or
several together. Thirdly, there is no criterion of representativeness
here for employers’ associations. Anyone or any group of employers
may bind itself in a collective agreement.

The Labor Code establishes the conditions under which employ-
ees’ organizations can sign collective agreements. The rules here are



112 Collective bargaining in Europe

very different. This possibility is open only to unions of employees
legally constituted as such, with a minor exception discussed below.
For instance, enterprise committees or mutual associations or any
other group could not validly sign a collective agreement. Besides,
this possibility has been open only to unions considered as ‘most
representative’ unions since the acts of 1971 and 1982, which that
way enjoy a monopoly on bargaining whereas the constitution of
unions is free and potentially open. According to general principle
the representativeness is to be evaluated at the level of implementa-
tion: nationally for national agreements, at the level of the industry
for industry-wide agreements, at the level of the region for regional
agreements, and finally at the enterprise or establishment level for
enterprise or establishment agreements. Section L 132-2 now speci-
fies that the following may sign an agreement:

1. Unions recognized as the most representative at national level
(obviously for signing national or industry-wide agreements).

2. Unions affiliated with those which are representative at na-
tional level.

Therefore this means that any union at local, regional or enter-
prise or establishment level, provided it is affiliated with one of
the five union federations mentioned above, is automatically con-
sidered representative for this purpose. It should be recalled that
this presumption of automatic representativeness is now the general
rule.

3. Unions not representative at national level, not affiliated with
a representative union at national level, but which can prove that they
are representative for the occupational or territorial scope of appli-
cation of the collective agreement.

4. In very specific cases, discussed below, individual employ-
ees, non union officers or non union members commissioned for that
specific purpose alone by a representative union.

Thus a very important advantage is given to national union fed-
erations already recognized as representative. The national and local
unions affiliated to them have an automatic representative character
even if they are weak at local level.

It should also be emphasized that for a collective agreement to be
binding it is enough for it to have been signed by an employer or an
employers’ organization and one union, though restricted by the new
right given unions under certain conditions to oppose agreements
signed by one employer and minority unions, discussed below. The
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employer is then bound and the collective agreement applies to all
individual labor contracts existing or to be concluded between that
employer and all his employees. Therefore, in French Law, the Us
concept of bargaining unit is meaningless. The bargaining unit is
automatically constituted of everybody in the employment of the
employer or group of employers signing the agreement, including
management. In France numerous collective agreements at various
levels fall into that category. Even when several unions have partic-
ipated in the bargaining process, the agreement might ultimately be
signed only by one or two unions and it becomes applicable imme-
diately. On the one hand this may appear protective of the employee,
because the guarantees and advantages provided by the agreement
apply to all; but it might also present certain problems if the union
which has signed is little or not at all representative at the relevant
level, but nevertheless benefits from the legal presumption of repre-
sentativeness by its affiliation with a nationally representative feder-
ation. The collective agreement that such a union with little contact
and support may sign may be of little protective quality or even
harmful to employees. Nevertheless the automatic representativeness
qualifies that local union to sign; and by signing, even alone, it qual-
ifies the collective agreement for implementation unless another union
fulfils the condition necessary to oppose it at enterprise level only,
through a process described below.

Regarding both unions and employers’ associations, both types of
organizations, at whatever level considered, must explicitly have been
granted the power to conclude an agreement by their members. This
power is not legally automatically attached to the organization, wheth-
er a union or an employers’ association. On the contrary, the com-
petence to bind the members that they represent must expressly be
conferred upon the organizations and the negotiators representing
them. This specific competence may stem from several sources: either
a provision of the by-laws of the organization, or a specific deliber-
ation of the organization giving the negotiators the competence to
sign on behalf of it, or special written powers given by all the mem-
bers of the organization. In the absence of a legal mandate given to
the negotiators in one of these three ways, the collective agreement
must be considered as void. The courts have consistently applied this
rule in cases where individual members of employers’ associations
claimed not to be bound by a collective agreement signed on behalf
of the members but not authorized to do so by any of the three pos-
sible methods.
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3.2. Accession

Any representative union, any employers’ association, grouping
of employers or individual employer who were not originally party
to a collective agreement may accede to it subsequently, even though
they did not participate in the negotiations. Accession can be freely
decided at any time after the agreement is concluded by unions, or-
ganizations of employers or individual employers. This capacity was
given to the latter only with the act of 1971. Accession may come
from a union organization or individual employer provided neverthe-
less that the acceding party falls within the scope of the collective
agreement either occupationally, geographically or by sector. For
instance a metal workers’ union could not accede freely to the chem-
ical industry’s national agreement, no more than an organization of
blue and white collar employees could accede freely to a collective
agreement signed only by a supervisory staff union.

In these cases accession by a party not falling within the occupa-
tional or geographical scope of an agreement must be agreed upon by
the other parties it concerns if the agreement was concluded at indus-
try or inter-occupational level. Besides, in such a case at enterprise
level accession by an employer is now submitted to the agreement of
the representative unions in the enterprise (new sections L 132-16 and
L 132-25 of the Labor Code).

Accession must be in writing, must explicitly state the relevant
collective agreement acceded to, must be notified to and filed in five
copies with the Ministry of Labor and one with the labor court where
the convention was originally filed. The original parties to the con-
vention must also be notified of the accession. The effects of acces-
sion may vary. On the one hand, all acceding parties are bound by all
the obligations arising from the agreement; on the other hand, the
acceding parties do not automatically benefit from the advantages of
the contractual part of the conventions. To be able to do so the ac-
ceding party must accede totally and completely and must, since 1971,
be deemed a representative organization.

Accession may bring advantages to the union as such, for example
being a party to renegotiations, or being given the right to a seat on
a paritary commission provided for by the agreement. It brings none
to the employees if another union in its scope had already signed the
agreement , who by definition and by application of the principle
outlined above are all already covered by the agreement because their
employer was already a party to it.
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3.3. Contravening provisions and the right of opposition

The act of 13 November 1982 introduced two new possibilities:
the possible conclusion of contravening provisions from derogatory
agreements and the right of opposition given to some unions, at
enterprise level.

Contravening provisions result from Section L 132-26 of the
Labor Code, which authorizes “derogatory” enterprise collective
agreements to contravene statutory or regulatory provisions in Labor
Law, when the act or decree establishing these provisions expressly
allows it. The act systematically submits the implementation of these
contravening provisions to derogatory collective agreements, some-
times, for some provisions to the existence of such agreements at both
the level of the industry and the enterprise. This is extended by Sec-
tion L 132-26 to wages set by collective agreements at higher levels.
The areas where such provisions have been allowed by new Acts are
restricted up to now to wages and working time. It has in practice
become used mostly since 1999 for agreements implementing the 35
hours week, and often providing in a way derogatory to statutory law
for the modulation or annualization of the work time.

The notion of contravention certainly cannot entail contravening
more favorable provisions, because that case is already covered and
allowed as discussed above. Thus it entails contravention by provid-
ing less favorable provisions or different provisions from the legal
ones. The aim is to allow the parties to introduce some degree of
flexibility at enterprise level into the maze of regulations applicable
to wages and duration of work. It should also be remarked that Sec-
tion 132-26 provides this possibility for enterprise collective agree-
ments only and that no similar provisions exist for industry-level
collective agreements, which furthermore are sometimes necessary to
be concluded first in order than an enterprise level agreement might
allow for it in certain cases.

Due to the principle of the automatic application of a collective
agreement to all employees when signed by an employer and one rep-
resentative union, there is a risk here, even more high than at industry
level for successive agreements as discussed above, that such derogat-
ing agreements could be signed by a minority union made represent-
ative by virtue of its affiliation with a representative confederation.
In that case, it would not only be less favorable conditions than in the
past, but less favorable conditions than the ones provided for by stat-
utory law which would be concerned. Therefore in the case of such
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agreements a right to oppose them has been given to union which did
not sign them yet which, at enterprise or establishment level, received
a majority of the votes of registered employees (not the employees
having taking part to the vote, but of the ones able to vote, thus in-
cluding abstentions) in the latest elections to the enterprise committee
(or workers’ representatives if there is no committee).

This opposition to a collective agreement must be notified in
writing with its reasons within eight days of its conclusion. The
contravening agreement thus becomes void in its totality, not only for
the disputed provisions.

3.4. Exceptions to the monopoly on collective negociation
and agreements by the representative unions

Since 1967, in order to favor their conclusion, the law has pro-
vided that by exception profit and gainsharing agreements could be
concluded in (with) the elected works council, and not only with the
unions.

More recently, the act of 12 November 1996, in order to allow
for the development of collective agreements in enterprises where no
union delegates existed (for reasons of not being submitted to that
obligation because of size, or because of the weak rate of organization
in France), had set up an experimental provision for 3 years, inspired
by an inter-industry collective agreement of November 9, 1995 fur-
thered by a similar agreement of April 8, 1999. In that framework,
Industry-wide collective agreements could provide for enterprise or
establishment level collective agreements to be signed within the
industry, not only by union delegates representing the representative
unions, but in the many cases where they were non existent either by
the elected personnel delegates or the members of the works council,
or by specially commissioned regular employees appointed to such
purpose by representative unions. The industry level collective agree-
ment has to provide for the topics upon which such agreements could
be signed (most often derogatory agreements). It also has to set up an
industry level committee approving the contents of such agreements,
to be concluded at most for three years.

Since few agreements had been concluded at industry level under
the act of 1996, the two acts on the 35 hours work week of 13 June
1998 and of 19 January 2000, in order to ease its implementation have
also included the possibility of negotiating an enterprise or establish-
ment level collective agreement with a union commissioned regular
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employee, without the prior conclusion of an industry level collective
agreement. Such agreements, however, are possible only when there
are neither union delegates nor prior industry level agreements under
the act of 1996. They are limited to collective agreements providing
for a shorter work week in exchange of Government subsidies under
the regime of the 1998 and 2000 Acts.

Finally, the seeds of deeper change are finally present into new
statutory Law. The above mentioned Act of January 2000 provides
for the notion of “majoritary” agreement, for now only for working
time agreements with government subsidies, but introducing thereof
the first significant breach into the monopoly of the most represent-
ative unions. The act provides that, for the subsidies to be granted,
the collective agreement on working time reduction must have been
signed by the unions having gathered the majority of the votes in the
elections for employee representatives within the enterprise (works
council and employee delegates). Failing that a referendum of the
employees may, at the request of the signatory union, be organized.

4. MATTERS TO NEGOCIATE

The act of 13 November 1982 has defined in a very general way
what are the contents of a collective agreement: all the conditions of
employment and of work and social guarantees of employees. Texts
outside that domain, or not fulfilling the other required conditions of
collective agreements (parties, compulsory provisions to be included
regarding renewal, termination, conflict over its application, and
conditions of form) are not to be treated as ‘collective agreements’
but come under the principles of civil law applying to regular con-
tracts.

For regular industry wide agreements, at national level or othet-
wise (local, régional, etc.), geographical, occupational, time scope
and level of discussion are decided freely and without any formalities
or specific processes; only the content of the negotiation is to some
extent regulated.

As it will be discussed below, within the section devoted to other
questions, in France, collective agreements can be “extended” or
“enlarged” by the Minister of Labor. In that case they are subject to
special conditions.

Here in addition to the minimum content for all industry wide
agreements discussed above, Section 133-5 of the Labor Code pro-
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vides that for the possibility of enlargement or extension to exist, a
collective agreement must necessarily contain a given substantial
minimum of provisions. The law does not establish the exact contents
of these provisions but only provides that they must relate to the
following subjects:

1. The free exercise of union rights and the freedom of opinion
of employees.

2. Workers’ representatives, Health and safety committees, en-
terprise committees and the financing of the social and cultural activ-
ities managed by the committee.

3. Essential elements used to determine the grading and occu-
pational characterization of personnel, in particular the vocational de-
grees or their equivalent, created since more than one year, to be
taken into account.

4. Elements relating to wages, by categories of worker, and
procedures and for periodic revision of wages. Not the actual amount
of wages must be stated but:

* Minimum national wages of the unskilled worker in the
branch.

* Hierarchical coefficients to be applied to the various occu-
pational qualifications of employees,

* Wage premiums for hard or dangerous work.

* Modalities of application of the principle ‘equal pay for
equal work’ for women and young people and procedures
to be followed when difficulties arise on that matter, espe-
cially within the provisions of Section L 132-12, al. 2 of
the Labor Code.

5. Paid vacations.

6. Conditions regarding hiring, which must respect freedom of
union membership.

7. Conditions of termination of employment, notably regarding
the period of notice and severance pay.

8. Methods of organizing and working of apprenticeship and
vocational training in the branch of activity concerned, including the
provisions special for the handicapped.

9. Occupational equality between women and men and affirm-
ative action provisions taken to remedy existing inequalities, partic-
ularly as regards access to employment, training, promotion and con-
ditions of work and employment.
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10. Equality of treatment between employees, whatever their
belonging to an ethnic, nation or race notably as regards access to
employment, training, promotion and conditions of work and em-
ployment.

11. Conditions aiming concretely to provide for the right to
work of the handicapped, notably through the compulsory employ-
ment of handicapped persons provided by Section L 323-9 of the
Labor Code.

12. As far as is needed in the branch of activity:

a) Specific conditions of work for women who are preg-
nant or nursing babies and for the youth.

b) Conditions or employment and pay of part-time em-
ployees.

c¢) Conditions of employment and pay of home workers.
d) Guarantees for expatriate employees.

e) Conditions of employment for employees of other
enterprises working on the premises, notably tempo-
rary workers.

f)  The conditions within which the employees authors of
an invention devolved to the employer benefit from ad-
ditional pay.

13.  Conciliation procedures governing collective labor disputes
between employers and employees linked by the agreement.

14. The conditions of access to a health insurance program.

15. The conditions of access to gainsharing, profit sharing plans
and to enterprise savings plans.

However it should be noted that even if all the compulsory pro-
visions are not contained in a collective agreement, the Minister of
Labor may nevertheless proceed to extend or enlarge it after favora-
ble advice from the National Commission on Collective Negotiation.

Section 133-7 then lists a series of provisions, which collective
agreements may contain but which are not mandatory for the possi-
bility of extension. They concern:

1.° specific conditions of work: overtime, shift work, night
work, Sunday work and holiday work;
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2.° general conditions for remuneration of piece work except if
it concerns dangerous or unhealthy work;

3.° seniority and attendance bonuses;
4.° compensation for work-related expenses;

5.° social security guarantees, referred to in section L. 911-2 of
the Labor Code;

6.° arbitration procedures for the settlement of collective con-
flicts;
7.° conditions of exercise of mutualistic responsibilities;

Clearly this last area is unlimited; the parties may add and include
all legally negotiable provisions.

5. NEGOCIATING PROCEDURE

For enterprise level collective agreements, within the very broad
framework outlined above of the duty to bargain, since the act of 11
February 1950, the negotiation and conclusion of collective agree-
ments operates completely freely. The parties meet of their own free
will without government interference and decide freely the contents,
scope, etc. There are no such organs as joint councils, nor are there
any governmental guidelines.

It is different at industry level. Besides the duty to bargain, dis-
cussed above, all collective agreements with a scope based on
industry(ies) must contain compulsory provisions. The following ones
deal with the form of the agreement.

— the delineation of the occupational scope by reference to an
economic activity (Section L 132-5 of the Labor Code);

— duration (Section L 132-6 of the Labor Code);

— conditions of revision and renewal (Section L. 132-7 of the
Labor Code);

— conditions of termination (Section L 132-8 of the Labor
Code);

— conditions relative to the right to be absent, the means of com-
pensation for wage loss and travel expenses of employees of enter-
prises who have been called upon to take part in the negotiation of
the collective agreement (Section L 132-17 of the Labor Code);

— the institution of joint paritary commissions of interpretation
of the meaning of the agreement.
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The latter two conditions were introduced by the act of 13 No-
vember 1982 which however did maintain a formerly existing com-
pulsory provision under the acts of 1950 and 1971, that of the insti-
tution of the mandatory conciliation commission. In face of the failure
of conciliation and arbitration in the French system of Industrial
Relations, the act has rendered the law in conformity with practice,
and conciliation is no longer mandatory. It did not in any case prevent
a party from striking, as discussed elsewhere in this paper.

The negotiation and the conclusion of an agreement liable to be
extended or enlarged is again another case. It must take place through
a joint commission composed equally of representatives of the rep-
resentative unions and employers’ organizations. The commission is
presided over by a representative of the Minister of Labor. Such joint
commissions are convened by the Minister of Labor either on his own
initiative, or on the request of a representative union or employers’
organization. The Labor Code provides that when two unions or one
union and one employers’ organization request it, the Minister of
Labor is under obligation to convene the commission. Every party
summoned to the joint commission has to send designated represent-
atives under penalty of a fine. Nevertheless, once the joint commis-
sion has been convened, it may be under the obligation to bargain
discussed above but it does not have to reach an agreement. The only
obligation for the parties is to meet and negotiate: here again there is
no obligation to bargain in good faith.

The law provides that the convention must be negotiated and
concluded in the joint commissions; negotiation alone would not be
enough to qualify it for possible extension or enlargement.

The Minister may convene only representative unions and em-
ployers’ organizations. Unlike regular collective agreements, those
susceptible to extension must be signed by both representative em-
ployers’ organizations and unions. Representativeness is to be assessed
at the level at which the joint commission meets, whether national or
regional in the industry considered. Representativeness is to be exam-
ined case by case in each industry considered and eventually in each
region by an administrative inquiry. The presumption of represent-
ativeness in favor of the main federations applies here also. The cri-
teria to be taken into account for judging representativeness in that
instance are listed in Section L 133-2 of the Labor Code. The French
system of industrial relations features plural unionism and the ques-
tion was raised whether a collective agreement had to be signed by
all representative unions within its scope for its extension. Court
decisions did tend to demand it but since the law of 1971, Section L
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133-11 of the Labor Code provides that when a collective agreement,
otherwise negotiated as susceptible of extension, nevertheless had not
been signed by all the representative organizations, whether unions or
employers’ associations (if several of the latter are involved), the
Minister of Labor could still extend it provided that the National
Commission on Collective Negotiation (to be discussed below) had
not formally opposed it by more than two employees or two employer
members. Therefore, all representative unions and employers’ organ-
izations must have negotiated the agreement, but not all of them must
have signed it for its possible extension by the Minister of Labor,
although at least one of each must have done so.

Finally, the occupational scope is fixed by law, whereas for reg-
ular collective agreements the parties fix it freely. It must consist here
of the ‘branch of activity’ or the inter-industrial level, themselves not
defined by the law and loosely defined by the courts. In the largest
sense the term branch is synonymous with ‘industry-wide’ such as in
chemicals, metalwork etc.; but it may be more restricted such as is the
case in the sense of the ‘automobile’ industry within ‘metal working’.
Here many problems do remain, such as for instance, whether the toy
industry should be considered as part of the chemicals industry or an
element of metal work or wood work.

Here also reference is often made to the classification of the
National Institute of Statistics and Economic Studies, and since 1982
scope must be defined in terms of economic activities according to
Section 132-5 of the Labor Code, but no definition of economic
activities is given.

However Part 2 of Section 132-5 allows that annexes and cove-
nants modifying agreements may have a different scope from that of
the agreement they modify. Extension is possible. In the same way
enlargement may be limited to a ‘professional sector’ itself part of a
branch of industry.

Territorial scope may be national, regional or local, within the
occupational scope of the ‘branch of activity’.

6. PERFECTION OF THE AGREEMENT

In view of the importance of the collective agreement as a charter
of industrial relations within the relevant sphere the law has provided
for minimal conditions of form. Firstly, Section L 132-2 of the Labor
Code provides that collective agreements must be made in writing,
otherwise they are void. This is clearly understandable as quite often
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the collective agreement will give content and substance to individual
contracts of employment. Besides, the law provides that, at the time
of hiring the employee be given a copy of the relevant collective
agreement together with his contract of employment. Therefore writ-
ing is necessary. Secondly, collective agreements must be deposited
in five copies with the Ministry of Labor and one copy with the
geographically competent labor court. Interested persons can consult
the remaining copy at the Labor Court (conseil des Prud’hommes)
where it remains or may obtain copies at their own expense. The
deposit is made by the parties as a joint expense.

The collective agreement becomes applicable on the day follow-
ing the one on which it has been deposited. Furthermore, in enterpris-
es and establishments where the collective agreement becomes appli-
cable, it must be made known to the employees. A notice must be
posted in the work place, in the place where hiring is carried out, and
at the door of that place. That notice must include the fact that a
collective agreement has been signed, the parties to it, and the date
and place of deposit. A copy of the agreement must be placed at the
disposal of the employees. Further, the head of the enterprise must
provide the enterprise committee, the workers’ representatives and
the union delegates with the text of the collective agreement applica-
ble in the enterprise. As will be discussed below, collective agree-
ments extended by the Ministry of Labor are published in their total-
ity in the Journal Officiel of the French Republic. Besides, collective
agreements must contain provisions regarding termination, renewal,
revision, and conflicts relative to their application, discussed below.
Finally, as discussed above, they must be given to newly hired em-
ployees.

If the agreement at enterprise level contains provisions contraven-
ing legal or regulatory provisions when the law itself and these provi-
sions themselves expressly forecast that possibility, or when they con-
travene wage levels fixed by collective agreement at another level, then
they cannot be deposited before a delay of eight days has elapsed in
order to allow for other representative unions in the enterprise to op-
pose it if they fulfil the necessary conditions discussed below.

7. EFFECTIVENESS OF THE COLLECTIVE AGREEMENT

7.1. Individuals covered

As is clear from the above discussions regarding the parties to a
collective agreement, it is binding on:
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— the unions, employers’ organizations, individual employers
and employer members of the organizations which signed it;

— unions, employers’ organizations and their members and in-
dividual employers who subsequently acceded to it;

— employers who have become affiliated to an organization
bound by the agreement;

— employers who have members of an organization bound by
the agreement and have subsequently resigned from it, as discussed
below;

— all the employees of an employer bound by an agreement,
whether unionized or not, and whether or not their union has signed.

Modifications of the legal status of the enterprise will be discussed
below when dealing with the application of the agreement.

7.2. Territorial coverage

The parties freely fix the territorial scope of the agreement. The
most commonly used are the establishment, the enterprise, the depart-
ment or the region in a given industry, the industry itself, and the
national. Nevertheless, the parties may decide on a different territo-
rial scope if they wish. Generally, when agreements are concluded
between various members of the same national union and employers’
associations in a given industry, the role of the regional agreement is
to improve upon the industry-wide one, that of the local agreement
to improve upon the regional, etc., possibly down to establishment
level. In practice, the level of the agreement will depend upon the
reciprocal strength and relationship between the parties. For instance,
in the metal industry there is no national convention, since the em-
ployers’ federation have always insisted upon and succeeded in nego-
tiating mostly at regional level to better account for differences be-
tween enterprises in the field according to their geographical position.

7.3. Occupational scope

Except for conventions ‘susceptible of being extended’, the par-
ties may freely determine the occupational scope of the agreement.
They can include or exclude at will parts of an industry or a given
occupation. However the Labor Code provides that the occupational
scope must be defined ‘in economic terms’. Most frequently the
parties will refer to the economic concept of an industry-wide ‘branch
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of activity’ as determined by the National Institute of Statistical and
Economic Studies. For agreements concluded at other levels than the
industry cumulative coverage is often possible. This is specifically
the case when supplements are negotiated for occupational categories
of personnel. A collective agreement will cover all employees but
contain special supplements for white collar workers, or supervisory
staff and similar employees, or managerial employees. Collective
agreements negotiated for a single occupation cutting across industry
lines are more rare but do exist and are now covered by Section L
132-11 of the Labor Code as well as inter-industry nation-wide agree-
ments. One example is the agreement covering travelling salesmen,
which is applicable in all branches of industry and trade.

7.4. Coverage in time

A collective agreement takes effect on the day following its de-
posit. It applies instantly to existing individual labor contracts, wheth-
er of fixed duration or indefinite duration. If they are of fixed dura-
tion, their length may not exceed five years. If they are of indefinite
duration they may be ended unilaterally by one party to the agreement
by giving notice of termination. This system results from a compro-
mise between two opposite needs in a collective agreement. As an
equilibrium between conflicting bargaining powers shifting in time,
the agreement must be of short duration. As — at the same time
the charter for industrial relations between the parties, the agreement
must be of sufficient duration to introduce a degree of stability into
their relationship.

Collective agreements may be concluded either for a definite or
an indefinite duration.

A collective agreement of definite duration ends at the time de-
cided by the parties within the upper limit of five years after its
conclusion. Nevertheless, the parties may end it by common agree-
ment before the total agreed duration has elapsed. Collective agree-
ments must contain provisions concerning the form and time of their
renewal. If the parties do not expressly exclude it, a fixed term col-
lective agreement, which is not terminated when that term has elapsed,
must be treated as an agreement of indefinite duration. It continues
to generate its effects until a party has given notice of termination.
In addition, since the act of 1971, when a term of notice has been
given for a collective agreement of indefinite duration, or when the
term of a collective agreement of fixed duration has elapsed, they
remain effective either until a new one has been negotiated or until
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a year has elapsed, unless a period longer than a year has been pro-
vided to that effect by the parties to the agreement.

In the case of an agreement of indefinite duration, it can be unilat-
erally ended by one of the parties. According to Section L 132-8 of
the Labor Code every collective agreement of an indeterminate dura-
tion must include the procedure to be followed to terminate it. It may
be by common agreement or by unilateral termination; in the latter
case a period of notice must be fixed. It there is none, the law fixes it
at three months. Unilateral termination must be notified to the other
parties in the same forms that the agreement was deposited. Partial
termination is forbidden by law unless authorized in the agreement
itself. If the agreement is terminated by all the parties on one side,
employees or unions, at the end of the period of notice the agreement
remains valid for one full year unless a provision of the agreement
provides for a longer delay. The law provides for new negotiations
within three months, but without sanction. In the case of collective
agreements signed by several unions or employers’ organizations, the
notice of termination affects only the party issuing it. The collective
agreement remains valid for the other parties. The party terminating
unilaterally additionally remains bound for one year by its contractu-
al obligations. If it is an employer the obligation to enter new negoti-
ations within three months without sanction remains valid, but not if
it is a union. For the employees, if the terminating party is a union,
there are no adverse consequences; since several unions have signed
it, the employer remains bound by the agreement.

According to Section L 132-8 collective agreements either of fixed
or indefinite duration must also contain certain provisions regarding
procedures for revision and renewal. A notice of intent to renew given
by one party does not terminate the agreement, which remains
in force. It only initiates the procedure for renewal with no obligation
on the parties to reach agreement. Also, the party giving notice of
intent to revise must indicate which sections it wants to revise and
how. The main industry-wide collective agreements provide for re-
newal through the meeting of a joint commission and submit notice
of intent to renew to a given period of delay.

8. THE ADMINISTRATION
OF THE COLLECTIVE AGREEMENT

As discussed above the collective agreement has a dual nature. It
is at the same time a contract between the parties who have signed it
and a binding regulation for members of the unions and employers’
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organizations, which have signed it. It has both a contractual and a
normative element.

8.1. Applications of the collective agreement
between the parties

As discussed above the collective agreement must contain provi-
sions regarding its duration, termination and renewal or revision.
These will regulate the relationships between the parties regarding the
ending of the agreement. As far as other potential relationships be-
tween the parties are concerned, they may establish them perfectly
freely according to the law of contract provided that they stay within
the limits of public order as discussed above. In practice, collective
agreements may provide for a variety of provisions, beyond wages
and working conditions, such as commissions in the form of joint
commissions for the interpretation or the renewal of the agreement,
the establishment of co-management of a complementary system of
social security above the legal minimum, training and employment,
provisions for mediation of conflicts, and the like. Due to the prin-
ciple of contractual freedom varieties of those provisions may be
found in actual collective agreements.

Nevertheless, it should be remarked that the normative provisions
exceed in both importance and number the contractual provisions.
Employers’ organizations would rather avoid the risk of being tied by
contractual provisions, while the unions want to feel free to resume
demands or industrial action regarding new normative provisions
immediately after signature. Similarly, unions consider that a collec-
tive agreement has the effect of obliging employers to apply the
normative provisions consisting of supplementary benefits for em-
ployees but should not bind the unions in their action to improve
consistently and continuously the working and living conditions of
their members. In addition, as explained above a collective agreement
signed and established at a given level, say industry-wide, could not
prevent further negotiation at lower levels, the region or enterprise
for instance, whether to adapt that agreement to local conditions, or
to add provisions, generally more favorable to the employees, except
for the cases discussed below.

8.2. The principle of loyal implementation

In some countries, the existence of a collective agreement pro-
vides for an obligation for the union to abstain from industrial action
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for the duration of the agreement. There is no such obligation in
France. However, a much weaker principle is written in the law.
Section L 135-3 of the Labor Code provides that parties to a collec-
tive agreement expressly including individual employers are bound
not to do anything which might compromise the loyal implementa-
tion of the agreement, but that they are to answer for that implemen-
tation only in the limits determined by the agreement. Firstly, the
courts hold that the principle of the loyal implementation of a collec-
tive agreement between the parties to the agreement is weaker than
the regular obligation between ordinary parties to a normal contract.
Secondly, Section L 135-3 provides only for refraining from acting
in a way which would compromise implementation and does not in
any way create an obligation to act positively to ensure it. Generally,
contract law implies an obligation to act with a view to the implemen-
tation of the contract. Here, in the event of difficulties in the imple-
mentation of the contract, what the law demands from the parties to
the collective agreement is only a vague degree of neutrality. Thirdly,
in the terms of the law the parties bound by a collective agreement
would still have to answer only within the limits determined by the
agreement. Therefore, in the absence of special provisions in the
agreement, the organizations party to it have no obligation to act
towards their constituents, members of their own organization who
fail to work to carry out its terms. Thus what emerges from the
principle of loyal implementation is a much watered down peace
obligation. The only real obligation upon the parties is not to actively
encourage members of their organization to violate the provisions of
the collective agreement.

This of course applies only to the points covered in the agree-
ment. It should be underlined that in any case it always remains
possible to resort to industrial action for different demands bearing
on points not covered in the agreement. In fact it must be added that
the parties may provide in the agreement for special conditions gov-
erning the use of industrial action, such as arbitration, conciliation,
delays, etc. Nevertheless they could not provide for an absolute ob-
ligation of industrial peace, for this would constitute the union’s
waiving the right to strike and the law provides that a collective
agreement cannot contain provisions less favorable to workers than
the legal ones, as discussed above; and such would be the case in these
circumstances. Finally, in any case, it should be observed that the
collective agreement binds only the parties to it, in its contractual
aspect, and not the members of the organization they represent; the
latter retain the freedom to resort to industrial action to improve on
the collective agreement at their benefit at every possible level of
bargaining down to that of the individual labor contract.
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8.3. Application of the normative provisions
of the collective agreement

While collective agreements which may be extended are submit-
ted by law to a minimum obligatory normative content, there are no
such rules regarding regular collective agreements. They may freely
regulate all the conditions of employment and work and social guar-
antees. As discussed above, with the exception of derogatory agree-
ments discussed below, they must make provisions more favorable to
the workers than those already legally existing provided they conform
to public order and public policy. In fact collective agreements cover
the entire working life of the employees with a great variety of provi-
sions, sometimes barely above the legal minimum, sometimes ex-
tremely innovative. Here also the parties may freely negotiate and
establish normative rules and a wide array of these do exist regarding
apprenticeship, training, working conditions, wages, seniority, job
prospects, career guarantees, sick pay, re-hiring after illness, lay-off,
retirement, supplementary social security etc, There are too many of
them to list here.

In terms of the personal scope of the agreement, except for ex-
tended collective agreements, to be discussed below, the application
of an agreement to an enterprise will depend upon the membership
of the employer in an employers’ organization and on its field of
activity. The basic principle is that one and only one collective agree-
ment applies to one enterprise. The determination of the collective
agreement to be applied is decided by the membership of the employ-
er in the employers’ organization, which has signed the agreement.
The fact that an employer resigns from an employers’ organization
does not allow him to cease applying the agreement to his employees.
He is still bound by as provided by the act of 13 November 1982.
Thus unless provided otherwise in the agreement, it applies to mem-
bers and former members of employers’ organizations in their rela-
tionship with their employees. The determining criterion is, then, the
membership in the employers’ organization, which has signed.

When following this rule a problem arises in the event of a change
in the structure of the enterprise. Section L. 132-8 of the Labor Code
provides that in the event of merger, sale of the enterprise, secession,
or a change of activity collective agreements covering the enterprise
remain in effect regarding the workers benefiting from them until
new agreements are signed or there is no new agreement, for a period
of one additional year, and rights granted by the agreement continue
to benefit present employees. Thus, after one year the effect of the
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collective agreement ceases if the new employer is not a member of
the employers’ organization, which has signed, or has not himself
signed a new agreement. Nevertheless, of course, the individual con-
tracts of employment do persist according to Section 122-12 of the
Labor Code. Only the provisions of the collective agreement, by
definition more favorable than the legal minimum or provisions of
other agreements covering a large scope, disappear from new con-
tracts of employment concluded after the agreement ceases to apply.
This is an application of the legal definition of the effect of the
collective agreement. As discussed above, the collective agreement’s
provisions are not definitively incorporated into the individual con-
tract of employment, but only become part of it for the duration of
the collective agreement and for, at most, one year after its termina-
tion if no new agreement has been negotiated except for acquired
rights, by which the provisions of the collective agreement will have
been definitively incorporated into the individual labor contract be-
cause they have been already applied by the employer to individual
employees already in employment. The doctrine of acquired rights is
now embodied in Section 132-8 of the Labor Code.

9. IMPUGNATION OF THE COLLECTIVE AGREEMENT

Regarding the contractual obligations of the parties, we have
already discussed the reluctance of the parties to bind themselves to
reciprocal obligations and the very weak nature of the obligation of
loyal execution, as well as the absence of an obligation to maintain
industrial peace. Nevertheless, collective agreements are contracts.
Unions and employers’ associations, as well as individual employers,
do have corporate capacity; therefore if the parties include specific
obligations in the agreement they are enforceable in law between the
parties just as are regular contracts. Of course, individual workers
always retain the right to engage in industrial action. The compulsory
provisions between the parties concern renewal, revision, and termi-
nation of the agreement. There is no possible suppression of the right
to strike; at most the union will accept an agreement providing for a
term of notice before calling for industrial conflict.

Regarding the normative obligations arising from the collective
agreement, they are also enforceable in law. The implementation of
the normative provisions in case an employer does not apply them
may be very easily sought in court.

Conflict may also arise as the validity of a provision or, as an
ancillary consideration to another legal action, as to the real meaning



Collective agreements in France 131

or interpretation of that provision. Several types of litigation are
possible arising from a collective agreement. For instance, in the case
of a collective agreement signed by one union and one employers’
organization the following cases are possible: first of a contractual
type between the two organizations, both with corporate capacity,
which have signed. Second, each organization may sue its own mem-
bers for not respecting an agreement; this action has a disciplinary
nature. As discussed above, members of an employers’ organization
are bound by an agreement signed by the organization. Thirdly, each
organization may act against any person bound by an agreement; the
most frequent example is a union suing an isolated employer who is
bound by the agreement but not applying its provisions in the indi-
vidual employment contracts with his employees. This legal action is
of the type discussed when dealing with the corporate capacity of
unions and employers’ organizations to sue. It is also conceivable but
less probable that an employers’ organization might sue an isolated
employee. Besides these three collective types of action, opportuni-
ties for individuals also exist. Any individual covered by a collective
agreement may sue for its implementation or for damages against any
other individual bound by the agreement. This is the action of an
individual employee against an individual employer or vice-versa, for
non-respect of the normative provisions of the agreement. In fact this
action is often confused with the action arising from an individual
contract of employment into which the provisions of the collective
agreement are temporarily incorporated.

Other types of action may concern the nullity or the interpretation
of the collective agreement. The causes of nullity are these applicable
to any contract (object, cause, consent) or specific causes of nullity
for collective agreements (non-respect of the conditions of form, or
of the specific object to be pursued by a collective agreement, as
discussed above).

The nullify of the collective agreement as a contract may be total
or partial. Often the courts prefer to void only the provision, which
is contentious and let the rest of the agreement stand. Also if the
collective agreement is void for the specific causes of nullity appli-
cable to collective agreements as such, then the court may void it as
a collective agreement but hold it valid as a simple contract under
civil law and subject to the provisions of the law of contract.

The Supreme Civil Court also accepts that an action in interpre-
tation of the meaning of the collective agreement be pursued in order
to clarify if certain rights are due to the employees, even in the ab-
sence of an actual dispute. If the parties to the collective agreement
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have provided for a joint interpretation commission or any other
non-judicial mechanism of interpretation, the court, confirming the
dim view of French Labor law towards labor arbitration, holds that
these provisions do not prevent any one of the parties from litigation
on the matter of interpretation, and that any decision on interpretation
handed down by such a commission is not binding on a court if a
dissatisfied party sues.

Also, Section L 135-4 contains a very exceptional provision in
French law, frequently used in such instances. All organizations with
the corporate capacity to sue (whether unions, employers’ associa-
tions or employers’ organizations in any form) and whose members
are party to a collective agreement are specifically allowed to sue (on
behalf of their members) for all actions arising from that collective
agreement. This is an individual action exercised by an organization.
The reason behind this provision is that an individual employee might
be afraid to act alone against his employer or might not know well
enough the applicable provisions of the collective agreement. There-
fore, for instance, in the case of a suit brought by a union on behalf
of an employee, the union does not even need a mandate from the
interested employee. It does not even need to mention the name of the
interested worker, who may remain anonymous. It is enough that the
interested employee, a member of the union, be aware that a suit is
brought in his name and on his behalf by the union.

Besides Section L 135-4 additionally provides that when a person
or an organization sues for an action arising from a collective agree-
ment, any organization or group whose members are bound by the
agreement may intervene in the case because of the interest in the
judicial decision for its members. Even if the initial party drops the
suit, the group or organization may pursue the action.

It should also be recalled that according to Section L 411-11 of
the Labor Code the unions, as organizations, are given the right to sue
for any act prejudicing directly or indirectly the occupation the
members of which they represent. Finally it should be recalled, that,
as discussed above, the act of 13 November 1982 has made penal
offences of the violation of collective agreements which provide some
types of benefits beyond the law, or even derogating to the law by
specific permission of a specific statute.

Regarding the competence of the relevant jurisdiction, the situa-
tion is particularly confused. Individual labor disputes are within the
jurisdiction of the labor courts (Prud’hommes) arising from the ap-
plication of individual labor contracts and therefore of the provisions
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of the collective agreements provisionally incorporated into them. But
the action arising from the contractual part of the agreement, oblig-
atory for the parties who have signed it, falls within the jurisdiction
of the regular civil courts as does the interpretation of the collective
agreement. Nevertheless, the labor courts, although they do not hear
cases for purposes solely of interpretation, do have the right to inter-
pret the provisions of the agreements when an individual labor dis-
pute involves a provision temporarily incorporated into the individ-
ual employment contract. When a penal offence, such as hindrance to
union rights, is concerned, then the penal courts are competent.

10. OTHER QUESTIONS ABOUT COLLECTIVE
AGREEMENTS WHICH ARE OF IMPORTANCE
IN FRANCE

As several times alluded to above, when dealing with the matters
to negociate in acollective agreement, France has set up a specific
procedure for the extension or enlargement of collective agreements.

The Minister of Labor has been given powers in law for enlarging
or extending agreements beyond the scope provided for by the par-
ties. The provisions of the collective agreement do then become
compulsory for employees and employers who do not belong to or-
ganizations which have signed it but who fall within the scope of the
newly extended or enlarged agreement, whether territorial or occu-
pational. Therefore, the collective agreement becomes the profession-
al charter for an industry and/or a region. Nevertheless, special con-
ditions have to be fulfilled in order that a collective agreement may
be extended.

Besides, the two procedures are conceptually different. The ex-
tension is an administrative decision by which a collective agreement
becomes compulsory for all employees and employees contained
within its scope, geographical or occupational, even of course those
who were not members of organizations party to the agreement.
Enlargement is an administrative decision by which a collective agree-
ment, already extended, sees its scope enlarged and becomes compul-
sory for all employees and employees outside its occupational or
geographical scope.

When a collective agreement fulfils the conditions relating to its
conclusion and to its content discussed above within the section deal-
ing with matters to negociate, with an exception mentioned below,
the Minister of Labor may proceed to extend the agreement. He
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nevertheless does not have to do so and remains free to proceed or not
to the extension according to his own assessment if he has initiated
procedures for extension on his own. However the Minister must start
the procedure immediately if the extension is requested by a repre-
sentative union or employers’ association.

The Ministry verifies that the collective agreement has been de-
posited there, since section 132-10 of the Labor Code makes it a
condition of validity. It further verifies that the agreement has been
negotiated and concluded in the form discussed above and that if
fulfils all other conditions relative to the parties, the contents, the
scope and so forth. Then the agreement is checked for its conformity
to Labor Law. Finally, the Ministry provides a report, which is for-
warded to the sub-commission on Conventions and Agreement of the
National Commission of Collective Negotiation. Then Section L
133-14 of the Labor Code provides that the procedure for extension
enters a second stage with an inquiry by means of publication in the
Journal Officiel of the French Republic of a note which informs of
the possible extension, the place where the collective agreement can
be consulted and its scope, and which invites all interested persons to
make their advice known within fifteen days.

The next step entails the consultation of the National Commission
of Collective Negotiation. It is presided over by the Minister of Labor
or his representative and it includes:

— The Minister of Agriculture or his representative;
— The Minister of the Economy or his representative;

— 18 union representatives appointed by the Minister as follows:
six proposed by the CGT, four by the CFDT, four by the CGT-FO,
two by the CFTC and two by the CGC;

— 18 representatives of the employers’ associations, appointed
as follows: two members representing the agricultural occupations,
two representing self-employed craftsmen, proposed by their own or-
ganizations; nine members proposed by the CNPF including two rep-
resenting small and medium enterprises, two representing the nation-
alized sector (after consultation of the MEDEF) and two proposed by
the CGPME.

The Commission is composed of two sub-commissions: one on
wages, which is consulted before the government decides to increase
the minimum wage as discussed above, and one on conventions and
agreements, of interest here.
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Section L 136-2 of the Labor Code spells out the role of the
Commission:

— Proposals to the Minister of Labor to facilitate the develop-
ment of collective negotiation, notably in harmonizing the definitions
of the ‘branches of industry’.

— To give its opinion on all acts and decrees regulating collec-
tive bargaining.

— To give an explicit and detailed opinion to the Minister before
extension or enlargement of a collective agreement, or the repeal of
such.

— If approached by at least half the members of an interpretation
commission constituted by a collective agreement, to give its opinion
on the interpretation of provisions of the agreement.

— To give a detailed opinion to the Minister of Labor on the
fixation of the minimum wage.

— To monitor the evolution of actual and minimum wages in
collective agreements and also public enterprises.

— To analyze the yearly account of collective bargaining.

— To monitor annually through collective agreements the appli-
cation of the principle: ‘equal pay for equal work’, the principle of
professional equality between men and women, the principle of equal-
ity of treatment between employees without distinction due to ethni-
cal, national or racial origin, and to identify and analyze remaining
inequalities and make appropriate proposals to promote equality in
law and fact.

Therefore the commission gives detailed advice on extension. In
principle the Minister is not legally bound to follow the advice of the
commission although in practice he generally does so. The commis-
sion can never impose extension upon the Minister. Nevertheless, in
certain specific circumstances a right of veto is given to the commis-
sion.

This does not apply if the agreement to be extended or enlarged
fulfils all the necessary conditions. But if the agreement has not been
signed by all the representative unions or employers’ associations
within its ambit, if it does not contain all the required provisions or
if it covers only one or several categories of employees but not all of
them (for instance blue or white collar only) then the Minister of
Labor cannot proceed to extension if either two representative unions
or two employers’ associations oppose the extension in writing, giv-
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ing reasons why. For enlargement this written, reasoned opposition
must be given by the majority of members. However, the Minister
can order a report on the consequences of extension and then decide
the extension after a second opinion of the commission.

The Minister has the power of control. He may further decide to
exclude certain provisions of the collective agreement from exten-
sion, either because they are unlawful and against public order or
because they do not suit the branch of the economy to which they
would apply if the agreement were extended. In the latter case the
commission is consulted and the excluded provisions must not be an
essential part of the agreement. The last step in the procedure of
extension is the issuing by the Minister of Labor of an administrative
order of extension. The administrative order of extension must re-
spect the provisions of the collective agreement within the Minister
of Labor’s powers of control: this control by the Minister of Labor
is subject to appeal in the administrative courts. Both the administra-
tive order of extension and the collective agreement are published in
the Journal Officiel of the French Republic.

Even though extended or enlarged, the collective agreement nev-
ertheless remains a contract between the parties with both its oblig-
atory and normative elements. The contractual nature is not changed
by the administrative order of extension, therefore:

— If the Minister of Labor has made use of the prerogative to
exclude certain inappropriate provisions from the agreement, they still
apply to the contracting parties, although their effect is not extended.

— The extended agreement disappears according to the procedure
provided for in the agreement. For instance, notice of termination
when provided for applies whether a collective agreement is extended
or not. The life of the collective agreement is not lengthened because
of the administrative order of extension. When the collective agree-
ment ends according to the contractual provisions included in it, the
administrative order of extension automatically becomes void.

Nevertheless the binding nature of the collective agreement is re-
inforced. It formerly bound only the members of the organization
who signed it. It now binds all employers and all employees within
its scope: the ‘branch of activity’ referred to by the parties. Then the
normative provisions of the collective agreement become mandatory
in the relationships of all employees and employers comprised in that
branch of activity. Obviously organizations which have not signed it
are not bound by the contractual part but only by the normative pro-
visions.
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Extension also strengthens the application of the collective agree-
ment:

— The Labor Inspector may now control its application as if it
were an administrative regulation;

— special provisions exist to advertise it. The administrative
order of extension must be published in the Journal Officiel;

— provisions included in the collective agreement relating to
minimum wages, if not observed, become a penal offence punished
by a fine;

— when an extended collective agreement by specific authoriza-
tion of a statute provides for contravening provisions because they are
inferior to the legal ones, violation of the agreement’s provisions are
punished as violations of the law would be (for instance as regards
duration of work or overtime pay).

It should be noted that the Minister of Labor may withdraw the
extension even if the collective agreement is not terminated by con-
tractual means. This may occur when the Minister estimates that the
collective agreement no longer meets the needs of the ‘branch of
activity’. Withdrawal must occur in the same forms as extension. The
administrative order of withdrawal must be published in the Journal
Officiel of the French Republic.

As mentioned above, instances of enlargement may also occur.
The Labor Code provides that the Minister of Labor may proceed to
the enlargement of an agreement if in a given area for a given ‘branch
of activity, either there are no unions able to conclude an agreement,
or if although they exist, they are persistently unable to reach one’.
According to the Labor Code, the absence of collective agreements
for five years or the absence of annexes or amended agreements to an
existing one for five years is to be considered to be an analogous case.

It also provides that the Minister may enlarge a collective agree-
ment already extended in the same ‘branch of activity’ to a different
territorial area (another locality for instance) where economic cir-
cumstances are similar. Also the Minister of Labor may enlarge to an
occupational sector a collective agreement already extended into
another occupational sector if the sector concerned is in similar cir-
cumstances.

Finally, the Minister may enlarge one inter-industry collective
agreement to branches of industry not initially included in its scope.
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The procedure for enlargement is basically similar to that for
extension except that the right of opposition to enlargement given to
the National Commission on Collective Negotiation must emanate
from the majority of members rather than only two members.



Chapter 5

COLLECTIVE AGREEMENTS IN THE NETHERLANDS
1. Asscher-Vonk, Nimega

1. INTRODUCTION
1.1. History

Collective agreements came up, in the Netherlands, in the last
quart of the 19th century. Among the first were the collective agree-
ments of the Diamond Cutters and the Printing industry. In the be-
ginning of the 20th century, discussions were held concerning the
question what legal effect collective agreements had. In 1929 the Wet
op de Cao (Act on collective agreements) (WCAOQO) ' came into being.
In 1937 followed the Wet op het algemeen verbindend en onverbind-
end verklaren van bepalingen van collectieve arbeidsovereenkomsten
(Act on the declaring generally binding of collective agreements
(WAVV)*.

In the last decennium of the 20th Century some discussion came
up, instigated by the economist and later Minister of Finance Gerrit
Zalm, about the desirability of generally binding declaring. The
question was whether the Government should actively test the accord-
ance of provisions in collective agreements with the general economic
policy of the government, or leave the responsibility for the content
of the collective agreement with the Social partners, and only refuse
to declare generally binding on formal grounds. This discussion
is still going on. A recent development shows a tendency towards
more individual collective agreements — more enterprise-structured
agreements.

" Wet van 24 December 1927, Stb. 415.
2 Wet van 25 May 1937, Stb. 801.
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Moreover, within collective agreements there is the trend to leave
maximum individual room for choice to the employee”.

Collective agreements have played an important role in the devel-
opment of labour conditions. Many labour conditions, for instance
yearly holidays, leave for family reasons, fair dismissal were first laid
down in collective agreements. These and other subject have found
their way in legislation after having been part of collective agree-
ments.

When the need of regulation of rights and duties comes up, it is
always subject for debate whether the matter should be left to the
discretion of social partners, in other words should be laid down in
collective agreements only, or whether the legislator should take steps.
This, one might say subsidiarity debate, is held every time.

The classic aims of collective agreements are: strengthening the
economic and social position of the employee, furthering of labour
peace and prevention of competition in the field of labour conditions.
Nowadays, a more modern aim of collective negotiations is to be
catalyst of employment policy. Modern agreements aimed at employ-
ment policy try to further individual arrangements. These arrange-
ments may comprise training, career, weight of the job*.

2. STRUCTURE OF NEGOTIATIONS

Collective negotiations in the Netherlands are structured per
(branch of) industry, e.g. printing industry, building, bakeries, ICT
etc. Moreover, for some (usually big) undertakings separate collec-
tive negotiations are held, that lead to own, separate collective agree-
ments. After an initial growth (after the Second World War) of in-
dustry- wide agreements relative to enterprise- agreements, recently
there seems to be the tendency to negotiations per enterprise and
decentralized negotiations. Most of the collective bargaining is done
nation-wide at the level of the industry or the branch of economy.
About 75% of the Dutch workers are subject to a collective agree-
ment. Industry-wide collective agreements cover about 85% of these
workers. Bargaining parties at this level are representatives of one or

* See also M. J. Huiskamp, Koplopers en volgers in cao-onderhandelingen, ESB
1990 p. 205, see also Frank Tros, Schuivende marges: trends in arbeidsvoorwaar-
denvorming en arbeidsverhoudingen, Samsom Alphen aan den Rijn 2000.

* H. STRATING, SMA 2002.
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more associations of employers on the one hand and trade unions on
the other. Decisive for the applicability of the collective agreement
in an employment relationship is the membership of the employer of
an Employers association. The number of members of employers
associations is not officially known”. The biggest employers associ-
ation, the VNO-NCW, reports in its Brochure ® that more than 60 %
of the small enterprises and almost 100 % of the bigger enterprises
are members of that organisation. The VNO_NCW represents in that
way 80 % of the employement in the Netherlands economy. A mi-
nority of the workers subject to a collective agreement (15%) is
covered by a collective agreement at the level of the enterprise, no-
tably in the largest enterprises (Philips, Shell, Akzo Nobel etc.).
Signatories to these collective agreements are the employer on the
one hand and one or more trade unions on the other.

2.1. Scope of persons

Collective agreements, meaning to bring about certain labour
conditions in individual labour contracts, are meant for employment
contracts. Usually collective greements point at the concept of em-
ployee and employer als defined in art. 7:610 of the Civil code, where
the elements work, wages and subordination are mentioned. The scope
of collective agreements is, however, principally, not limited to
employees. The definition of collective agreements in the WCAO (art.
1, par. 1) mentions “agreements by which mainly or exclusively la-
bour conditions for employment contracts are laid down”, while as
par. 2 of that article states that a collective agreement can also bear
upon contracting for work and contract of assignment. Indeed, a
number of collective agreements do count non-employed workers
within their scope, for instance the collective agreement for the build-
ing industry, where self-employed workers, if they are not entrepre-
neurs, are included in the scope of the collective agreement. Selfem-
ployed persons, that have a function comparable with employees are
in some cases covered by the collective agreement. There are no
separate collective agreements for workers that ave not an employ-
ment contract. The one exception on this rule, the Collective Agree-
ment for Temporary Workers can not anymore be counted as such,
since from 1999 on temporary workers by legal definition are em-
ployees.

° The official statistical Bureau, the CBS, reports that these data are not known.
® Het Lidmaatschap van VNO-NCW, January 2002, p. 4.
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Self-employed people do not have their own trade unions but in
some cases are welcome to join the existing trade unions.

Every collective agreement defines it’s own scope, within the
limits of the law. In a number of cases, “irregular” workers are ex-
cluded from the scope of the collective agreement, for instance on
call workers, holiday workers, temporary helps etc. In former years,
it was also not unusual to exclude part-time workers form the scope
of collective agreements. That specific provision has noww to be
deemed null and void because in violation with the WOA (Act for-
bidding discrimination on the ground of working time) of 1998 (see
under 9).

Collective agreements more often then not limit their scope to the
“lower” employees. The board, and very often managerial staff are
excluded from the collective agreements. Their labour conditions are
settled in individual negotiations between the employer and the em-
ployee.

The position of public employees is a bit more complicated’. The
Constitution provides that the legal position of government personnel
shall be regulated by statute. Due to an agreement in 1993 between
the Minister of Home Affairs, the provinces, the association of Dutch
municipalities, the association of water control boards and the four
largest confederations of unions in the public sector, negotiations on
terms and conditions of employment have been decentralised. For this
purpose the public sector is divided into nine branches (central gov-
ernment, defence, education, the police, the judiciary, municipalities,
provinces, water control boards and public utilities).

Article 125 of the Government Personnel Act 1929 states, among
other things, that in the case of civil servants ‘the manner in which
consultations on matters of general significance for the legal status of
government personnel are conducted with the relevant staff organi-
zations’ must be regulated by General Administrative Order, unless
it is already regulated by statute®. Provincial and municipal author-
ities and water boards are also required to adopt rules for the conduct
of consultations, again unless it is already regulated by statute.

According to the Government Personnel Act 1929 terms and
working conditions are imposed unilaterally by the government in a
regulation (central government) or an ordinance (provinces, munic-

" For this paragraph, I quote extensively from W. Bouwens, National report
for the XVII World Congress of Labour law and Social security, theme I.

 For military personnel the same provision can be found in the Military
Personnel Act 1931.
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ipalities, water boards). However, protocols have been made up be-
tween the government and staff representatives at different levels
according to which an agreement has to be reached before any chang-
es can be made to the terms and conditions of employment. Because
of this collective bargaining in the civil service nowadays increasing-
ly more resembles the collective bargaining system in the private
sector.

Finally I want to mention the special procedure for settling dis-
putes at the central government sector established in 1984. In that
year the Advisory and Arbitration Committee (AAC) was appointed.
If one of the negotiating parties considers that consultations are un-
likely to culminate in an agreement, the point at issue can be submit-
ted to the AAC. The committee’s advice may be requested by the
chairperson or by the (majority of the negotiating) staff federations.
For arbitration all of the participants have to subscribe the request”’.

3. TYPES AND SPECIALTIES

A specialty of the Collective agreements in the Netherlands is the
way in which they are influenced by tripartite negotiations on nation-
al level. Bouwens '’ writes for the World Congress of the ISLLSS for
2003: Collective bargaining at national level in the Netherlands takes
place mainly in the Labour Foundation (STAR) and the Social and
Economic Council (SER).

The STAR was set up in 1945 as a private consultative and co-
operative body between the employers’ federations and the confed-
erations of trade unions. It was also recognised by the government as
the official, social and economic advisory body. The STAR at the
present time includes three central employers’ associations and the
three largest trade-union confederations in the Netherlands ''.

The SER was established in 1950. It became the main body of the
statutory industrial organisation (monitoring commodity and indus-
trial boards) and a (new) advisory body of the government in major
social and economic affairs. The SER, which, apart from represent-
atives of the employers’ federations and the confederations of trade-

? See W. Bouwens, National report for the XVII World Congress for the
International Socialty of Labour law and Social Security, theme I.

" Ibidem.

"' See MAARTEN VAN BOOTENBURG, Aan den Arbeid, Amsterdam, Bert Bakker,
1995.
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unions, also includes independent experts appointed by but not ac-
countable to the government, took over a number of advisory tasks
from the STAR.

The STAR, which has headquarters in the same buildings as the
SER (belonging to the SER), remained as a platform for consulta-
tions on current affairs in trade and industry, between employers and
employees and together with the government as well. Twice a year
a roundtable-discussion between the government and social partners
takes place in the STAR. In spring there is a general presentation
from the side of the government on the issues of financial, fiscal and
budgetpolicies for the next year. In the autumn, after the detailed
plans of the government for the next year have been published, there
is a discussion about these plans and measures, indirectly in relation
to collective bargaining. Bipartite negotiations in the STAR regularly
result in recommendations to the social partners working at industry/
company level of the economy. These recommendations don’t have
any legal status but influence collective bargaining at a lower level'.
Famous examples of agreements concerning labour conditions be-
tween the government and the social partners are the Accoord van
Wassenaar of 1982. Since that time, regularly central agreements are
made about for instance provisions concerning training and school-
ing, career and employability, labour conditions etc.

The negotiating process between the government and the social
partners, that also takes place in the Social and Economic Council %,
and the bipartite negotiating process in the Stichting van de Arbeid
is considered a Dutch particularity, often called the “poldermodel”.

4. NEGOTIATING PARTIES "

In the Netherlands there is no special legal statute on trade unions
and employers associations. They are both subject to rules in the Dutch
Civil Code governing associations in general. Every union has com-
plete freedom of action and may freely establish its constitution.

The Collective Agreements Act 1927 sets out the requirements
the bargaining parties have to meet to establish a legally binding
collective agreement. An association of employers or a union of
employees is only allowed to establish a collective agreement if, first-

"2 Ibidem.
* Which also has independent members.
' Again 1 quote Bouwens’ Report for the World Congress of 2003.
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ly, it is incorporated in a body with ‘full legal capacity’ and, second-
ly, its constitution refers to the possibility of entering into a collective
agreement. No conditions relating to the size, independence or rep-
resentative ness of the parties to the collective agreement can be found
in law or case law. The Civil Code greatly facilitates access to full
legal capacity, so employers’ and employees’ organisations have
no difficulty in meeting this requirements. In effect all employers’
associations and the major trade unions have acquired full legal ca-
pacity.

In the second place, only unions which have the authority to
conclude collective agreements laid down in their bylaws are author-
ized to conclude a collective agreement.

4.1. Trade unions

In the Netherlands some 25% of the employees are members of
the trade unions. Rates of unionisation vary considerably within the
working population. Some occupational sectors have a ‘high’ rate of
unionisation, for instance in transportation (56%) and the civil serv-
ice (45%). Unionisation is low in other sectors, such as the retail trade
(12%) and information technology (6%).

The SER undertook the task of laying down criteria for assessing
representativeness in a directive. However, this directive is only used
to determine representativeness of employers’ and employees’ organ-
isations, which want to take part in all sorts of administrative, con-
sultative and legal bodies, for instance in industrial boards. It isn’t
decisive for collective bargaining on wages and working conditions.
There, representativeness is a question which negotiating parties them-
selves have to deal with.

Most of the time a multiplicity of trade unions represents the
workers. Often at least three unions are involved each affiliated to
one of the three ‘rival’ confederations, which are also represented in
the STAR and the SER "°. Multi-unionism isn’t considered a problem
in the Netherlands. A collective agreement is as a rule signed by all
of the unions active in the economic sector or enterprise concerned,

' These confederations are: the FNV, established in 1982 by a merger between
the Social Democratic Trade Unions Confederation and the Catholic Trade Unions
Confederation, representing 1.2 million members; the CNV, comprising of mostly
Protestant unions and totalling about 360,000 members; the UMHP, a confedera-
tion of white collar unions, which now totals about 225,000 members.
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or by none of them. Cases in which collective bargaining has given
rise to disagreement between the unions are rare. If they do occur,
neither the excluded union, nor its members, are bound by the results
of the bargaining process. They may continue to press for a more
favourable collective agreement.

If representativeness of a certain trade union is challenged in
general the only way for this trade union to gain access to the nego-
tiating table is by organising a successful strike. However exclusion
of an evidently representative trade union from current collective
bargaining in court law was considered unlawful a number of times '°.
To determine representativeness of the trade union the total amount
of members in the company/branch represented by the excluded trade
union was compared with the amount of members represented by each
of the negotiating unions (absolute representativeness). In some of
the court decisions a trade union had to be admitted because it was
obviously representative for a certain group of workers, which would
become subject to the results of the collective bargaining process and
which was hardly represented by the others unions (relative repre-
sentative ness).

A union only can join an existing collective agreement if the
signatory parties give their consent. If the union becomes a signatory
party then the rights and obligations recognised to the trade unions
that were the original signatories, are recognised to the newcomer as
well.

4.2. Employers’ representation in the private sector

In the Netherlands among employers the rate of organisation is
high. Employers’ organisations exist in almost every sector of the
economy. Almost all of them are affiliated to one of the three ‘um-
brella-organisations’, represented in the SER and the STAR . These
three organisations are co-operating within the framework of the
Council of Employers’ Organisations.

Collective agreements at branch level as a rule are signed by all
of the employers’ organisations active in the economic sector con-

' For instance: Hof Arnhem 14 maart 1995, JAR 1995/96.

'" These organisations are: VNO-NCW, representing 80,000 large and medium
sized enterprises in industry, commerce, banking, insurance and other services;
MKB-Nederland, representing about 125,000 medium and small enterprises out-
side agriculture and horticulture; LTO-Nederland, representing 65,000 enterprises
in agriculture and horticulture.
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cerned, or by none of them. These collective agreements aren’t legal-
ly binding for the employers that aren’t member of the signatory
organisations, unless the collective agreement is made generally bind-
ing by the Minister of Social Affairs and Employment. The existence
of a collective agreement at company level will lead to an exception
to the industry-wide extension.

Dutch law doesn’t contain special provisions for the situation in
which members of the employers’ association want to negotiate an
agreement applicable to his/her enterprise when an agreement already
exists that applies to an upper level. According to the Collective
Agreement Act the employer in this situation is bound to respect both
collective agreements. Usually this problem is resolved by inserting
dispensation clauses in the collective agreement at the level of the
industry or branch of company to which the enterprise belongs.

4.3. Employers’ representation in the public sector

As a consequence of the decentralisation of collective bargaining
in the public sector in 1993 it is no longer always the Minister of
Home Affairs who conducts the negotiations for the employer’s side.
In five of the nine branches (the central government, defence, edu-
cation, the police and the judiciary) negotiating takes place with rep-
resentatives of the central government. Associations of the provinces,
municipalities and water control boards represent employers at the
other levels.

The decentralisation doesn’t mean that employers in the different
branches operate entirely separate. They have set up a federation of
employers in the public sector (VSO). The VSO plays a co-ordinating
role in outlining conditions of employment in the various branches.
The vast majority of the municipalities adopt with little or no mod-
ification whatever is agreed at national level. Furthermore it should
be noted that the model ordinances for municipalities for the most
part are duplicated in those of the water boards and the provincial
authorities.

The financial room for manoeuvre within which pay and condi-
tions are set is determined jointly by government and (given its budg-
etary powers) parliament.

Bargaining on behalf of the employees usually are the four largest
staff confederations in the public sector. Sometimes other employee
associations that are considered representative, take part in the nego-
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tiations as well. Representativeness is determined with regard to the
number of persons the federations represent. It needs to be assessed
separately for each consultative forum: the federations representing
government staff in one branch are not necessarily considered repre-
sentative in every other branch '*.

5. BARGAINING ISSUES

The matters negotiated are described, but not in a restrictive way,
in art. 1 WCAO, where a collective agreement is defined as an agree-
ment regulating “mainly or exclusively labour conditions”. Among
them are wages, working time, holiday rights, leave rights etc. Fase "
argues that a collective agreement can pertain to subjects about which
employers and trade unions in their task of promoting interests nego-
tiate and settle disputes.

There has been some case law concerning the question whether
the obligation to pay a third party can be part of a collective agree-
ment. The Hoge Raad ruled that indeed provisions like that can be
part of a collective agreement .

Collective agreements are known to contain provisions concern-
ing mandatory partaking in certain pensionfunds (Albany-Case, ECJ
21 Sept. 1999 and a number of others) and provisions concerning
mandatory participation in health insurance with a specific company
(Van der Woude, ECJ 21 Sept. 2000) . Provisions such as these have
given rise to questions concerning competition law. In these cases, the
EC]J ruled that the exclusive position of the pensionfund, or the health
insurance did not constitute violation of the EC-competition rules.

Another question is, whether, if for certain provisions the written
form is prescribed, as is for instance for the trial period clause, laying
down the clause in the collective agreement does cover that require-
ment. In the case of the non-competition clause the matter has been
decided by a remark of the government in the Parliamentary discus-
sions: since the written form is prescribed to protect the employee by
making them fully realize what he agrees to, the collective agreement
is not sufficient to meet the requirement. For other instances of the
requirement of the written form, for instance the trial period, the

'8 Bouwens, o.c.

' W. J. P. M. Fask, C.a.o.-recht, Samsom uitgeverij Alphen aan den rijn 1982
p- 23

* HR 10 June 1983, NJ 1984, 147.
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matter has not yet been decided. I would think that the question has
to be solved with regard to the purpose of the requirement. If the
purpose is, as is in the case of the competition clause, to make the
employee fully realise what he does, provision by collective agree-
ment has to be deemed insufficient. If the aim is to facilitate proof,
the answer may be different.

6. NEGOTIATING PROCEDURE

The negotiations are governed by the normal rules of good faith
etc. that govern all negotiations. The rules about pre-contractual good
faith are also applicable. The meanings and justified expectations of
the parties play a role in the interpretation of the contract between
bargaining powers *'. The interpretation of the conditions in the agree-
ment that are meant to become a part of individual labour contracts,
however, have to be interpreted more to the letter. (see below).
Bargaining parties are supposed, but not legally bound, to stay within
the limits agreed in central negotiations between the government and
the social partners on the national level which may have got a trans-
position in the form of a recommendation.

The law forbids to agree to closed-shop provisions or to discrimi-
natory provisions.

About the practice of negotiation not much is known. The trad-
tion in the Netherlands is mutual consultation, rather then war. Ag-
gressiveness is not the usual style.

7. PERFECTION OF THE AGREEMENT

Art. 3 WCAO prescribes the written form for the Collective
agreement.

Art. 4 Wet op de Loonvorming prescribes that the Minister of
social Affairs is to be notified in writing of the concluding, amending
or termination of collective agreements. An agreement that has not
been registrated in that way is not a collective agreement in the legal
sense 2. The minister confirms receipt of the notification. A collec-
tive agreement or amendment of a collective agreement cannot be

*' C. E. M. ScuuttE, Overzicht van het cao-recht, Nijmegen 1998, p.10.
* HR 30 November 2002, JAR 2002, 16.
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binding before the day following the sending of the notification by
the Minister.

There is not a public register where collective agreements are kept.

Usually, collective agreements contain the provision that the
employer should hand a copy of the agreement to each employee.
Moreover, art. 7:655 of the Civil Code contains the Clause that the
employer should inform the employee, in writing, of the applicable
collective agreement. Lastly, members of trade unions can gat a copy
from their trade union.

If a collective agreement has been declared generally binding
(erga omnes effect, see under 7) the decision has to be publicized in
the Staatscourant (Official Gazette) (art. 5 Wet AVV).

8. EFFECTIVENESS
8.1. Binding effects on workers and employers

It is usefull to discuss separately the effectiveness of collective
agreements per se and (provisions of) collective agreements that have
been declared generally binding, as it is the very effectiveness that is
influenced by the Generally binding declaring.

A Collective agreement is binding upon the parties to the agree-
ment and their members (art. 12 and 13 Wet CAO). Moreover, the
employer-member of the agreeing party has to apply the collective
agreement also with regard to the employees that are not members of
the agreeing party on the employees side (art.14 Wet CAO). These
employees, however, are formally not entitled to claim the conditions
as laid down in the collective agreement. There is some (old) case law
denying the employee that right*>.

In practice, however, usually the employee-not member gets the
same conditions as the employee-member. In many cases the employ-
er does not know which employee is member of the trade union, and
which is not. Moreover, it is usual to refer in the individual labour
contract to the collective agreement, and stipulate that the provisions
of the collective agreement are part of the individual contract. If that
is the case, the employee can claim the labour conditions, on the basis
of his own individual contract. If the collective agreement is applied,

» HR 17 June 1957, NJ 1957, 527.
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without protest, on the non-organized employee, the conditions are
deemed to be part of the individual contract?*.

8.2. Date of effectiveness

The collective agreement starts, if not otherwise stipulated, on the
15th day after the conclusion of the agreement. Usually the date of
effectiveness is stipulated in the Collective agreement. The collective
agreement is applicable also on the labourcontracts in existence at that
moment (art. 7 WCAO).

As concerns the expiration of the collective agreement, the fol-
lowing rules apply.

Usually collective agreements are concluded for a fixed period,
which can not be longer than 5 years. Usually the period is one or two
years. If the collective agreement does not contain a time-clause, the
agreement is deemed to be entered upon for one year. After the lapse
of that time, the agreement can be expressly renewed for the same
period, but maximally one year. Implicit renewal is, if there is no
express renewal, prescribed by law, also for maximally one year (art.
19 WCAO).

The collective agreement expires on the final date if either parties
have expressly stipulated that expiration in the agreement or the parties
have given notice. The notice should be in the written form.

The law contains no provision concerning ultra-activity. After
expiration of the collective agreement, the parties of the agreement
are no longer bound (for instance, the trade unions regain the right
to strike, which may have been suspended by the collective agree-
ment).

The conditions in individual labour contracts, however, that have
been shaped by the collective agreement, keep their shape, i.e. the
provisions remain binding, unless the parties agree on other condi-
tions. This has been argued in legal literature and has been decided
in case-law .

* W. J. P. M. Fask, C.a.o.-recht, Samsom uitgeverij Alphen aan den rijn 1982
p- 55.

» C. E. M. ScHutTE, Overzicht van het cao-recht, Nijmegen 1998, p. 52. HvJ
Ned. Antillen 5 July 19977, NJ 1978, 134.
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8.3. Collective agreements
that have been declared generally binding

The decision to declare generally binding has to be taken by the
Minister of Social Affairs, following the procedure regulated in art.
4 Act AVV. In the first place, there should have been a request to
declare generally binding by (one of the) parties to the Collective
agreement. The request is publicized in the Staatcourant (Official
Gazette) Objections may be brought forward. A provision in a col-
lective agreement can only be declared generally binding if italready
applies on an important majority of the labour relations in the indus-
try. The Minister may consult with the Stichting van de arbeid (Foun-
dation of labour). Applicable are the rules laid down laid down and
publicized as Toetsingskader Algemeen verbindendverklaring CAO-
bepalingen, lastly amended in December, 2004 *. Reasons for refusal
of the Declaration are (1) Conflict with the law, for instance if pro-
visions in collective agreements would be contracy to equal treatment
legislation, (2) Conflict with public interest. An instance of this might
be that effect of certain provisions would be detrimental for the social
and economic development. Since, however, the primary responsibil-
ity of the partners at collective agreements must be the first consid-
eration, this reason will not easily be used; and (3) great prejudice to
the legitimate interests of others.

The importance of AVV for collective agreements, and the im-
portance of collective agreements for balanced labour relations and
industrial peace, a condition for a positive social and economic de-
velopment, are put first and foremost.

The effect of the generally-binding declaring is that all provisions
in labour contracts, that are in conflict with the provisions of the
collective agreement are null and void, the provision of the collective
agreement takes the place of the annihilated provision. The effect
pertains to all labour relations concerned in the branch of industry.
Enterprises can, however, ask for dispensation, for instance because
in the enterprise there is an “own” collective agreement. Requests of
that kind usually are complied with.

The Declaration that the (provisions of) the collective agreement
are generally binding (AVV) contains the effective date and the date
of expiration (art. 4 and 5 WAVYV). The AVV can not have retroac-

* Toetsingskade algemeen verbind verklaringcao-bepalingen van 2 December
1998, Staatscourant 1998, 240, gewijzigd 0- 14 June 2002, (effective January Ith,
2003) Staatscourant 2002, 114, p. 11.
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tive effect. The expiration date can not be more than two years after
the effective date, nor after the expiration date of the (original) col-
lective agreement. Premature termination is possible by Ministerial
Decree (art. 6 WAVYV).

Ultra-activity of the AVV collective agreement provision has been
denied in case law?’. The Hoge Raad (Supreme Court) ruled that an
employee can not base his claims on provisions of an AVV collective
agreement that has expired. In more recent case law, the Hoge Raad
refines this rule. When a claim, based on an AVV- collective agree-
ment, has become effective in the period the AVV was effective, the
employee does not loose that claim with the expiration of the AVV *,

9. SPECIAL ISSUES

When discussing application and enforcement of collective agree-
ments there are different questions to be answered. In the first place:
who is entitled to enforce the collective agreement. [ will call that the
question of the Actor. In the second place, before what forum the
claim has to be brought, and who is to interpret the collective agree-
ment. In the third place, the content of the claims has to get attention.
In the fourth place, the question what procedure is applied in decid-
ing. I will discuss these questions below, both for collective agree-
ments per se and AVV collective agreements. Where there are differ-
ences between the two, I will point that out. I limit myself here to
enforcement before the courts. Enforcement by way of strike is a
different matter altogether. Enforcement of an existing agreement by
way of strike will in may cases not be possible if there are still other
(legal) ways oif inforcement. Strike is to be considered the ultimum
remedium.

9.1. Obligations of the signing parties

A collective agreement contains, first of all, obligations between
the contracting parties. Enforcement of these obligations is in the hand
of these parties (trade unions, employers or employers organisations.
In the second place, a collective agreement may contain obligations
of members of organisations toward the contracting parties. For in-
stance, the obligation of employers to donate money in certain funds.

“ HR 18 January1980, NJ 1980, 348.
* HR 28 January 1994, NJ 1994, 420 see also HR 7 June 2002, JAR 2002,
154.
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Here, again, the negotiating parties have to enforce the obligations.
Provisions creating rights of individual parties against the contracting
parties, for instance the right not to be striked against, have to be
enforced by the individual party concerned. Obligations and rights
from the collective agreement between individual employers and
employees, that have become part of their individual labour contract,
are to be enforced by the individual parties. These rights will also be
obligations between (collective, i.e. trade unions and employers’
organisations) contracting parties. They, too can enforce the agree-
ment (see above). If the collective agreement is declared generally
binding, even trade unions that have not been party to the collective
agreement, but who have members whose labour contracts are gov-
erned by the collective agreement, can also claim damages for them-
selves and for their members (WAVYV art. 3).

The capability for trade unions to enforce observance is one of the
reasons why existing statutory obligations are “reiterated” in collec-
tive agreements, for instance the obligation to pay wages when the
employee is ill. If the obligation has become part of a collective
agreement, collective enforcement possibilities arise.

An organisation of employers or a trade union can also take action
on behalf of its members. If they do, a special procedure (art. 3:305a
BW) is applicable. The claim can not exist of damages, only of per-
formance.

The Works council has the obligation in art. 28 of the Works
Council Act, to further the observance of the provisions concerning
labour conditions. In that way, the Works Council has its own author-
ity to investigate whether labour conditions are observed.

Third parties, for instance the tax authorities, can base their own
claims on the labour conditions as shaped by the collective agree-
ment .

9.2. Jurisdiction

Obligations rising from collective agreements, whether AVV or
not, are to be brought before the civil Courts. The Netherlands do not
have specialized labour courts. Disputes concerning collective agree-
ments, as well as disputes concerning individual labour contracts fall
within the competence of the District Court, and are to be decided by
the judge of the subdisctrict court (kantonrechter)*’.

» C. E. M. Scuurte, Overzicht van het cao-recht, Nijmegen 1998, p. 92.
¥ Wet RO art. 42, Wetboek Burgerlijke rechtsvordering art. 93.
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In some cases, collective agreements set up special bodies for the
settlement of disputes. In a number of instances parties are bound to
refer there dispute to the committee, before filing their claim with the
Court. In other cases, disputes rising from the collective agreement
are to be submitted to arbitration. If these clauses are coercive, they
can not be declared generally binding (art. 2 par.5 sub a WAVYV).
Moreover, they are not applicable on employees that are not member
of the trade union, but on whom the employer is obliged to apply the
labour conditions from the collective agreement'.

9.3. Content of the claims

Collective parties can if the obligations from the collective agree-
ment are violated, claim not only their own damages, but also the
damages of their members (art. 15 WCAO). Both material and im-
material damages can be claimed.

An organisation of employers or a trade union can also take action
on behalf of its members. The claim under art. 3:305a BW can not
exist of damages, only of performance.

9.4. Procedure

The normal rules of civil procedure are applicable on cases about
collective agreements. The Wet AVV contains a special rule of inves-
tigation. Art. 10 WAVYV rules that if one or more employers’ organ-
isations or trade unions, at whose request the collective agreement has
been declared generally binding, suspect that in a company generally
binding provisions of a collective agreement are not observed, they
can, prior to a claim in Court, request the Minister to set up an in-
vestigation. The Minister instructs his civil servants to perform the
investigation and informs the petitioners of the result.

Above I mentioned the special procedure for organisations to
litigate on behalf of its members of 3:305a BW. This is a procedure
not especially for trade unions. There are a few conditions to be
fulfilled. In the first place, the interests to be defended should be
similar to the own interests of the organisation. In the second place,
there should have been consultation between the parties. In the third
place, if the person concerned raises objections against the lawsuit,

' C. E. M. Scuurte, Overzicht van het cao-recht, Nijmegen 1998, p. 93.
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his case can not be used as basis for the claim, nor has order effect
in is regard. The claim can only pertain to publication of the verdict,
and can not exist of damages, material nor immaterial.

10. IMPUGNATION OF THE AGREEMENT

Collective agreements have to meet the general requirements of
agreements. Especially important is that they can not be contrary to
mandatory provisions, either from national or European law (equal
pay). If clauses in a collective agreement are contrary to mandatory
provisions, they are null and void. The individual labour contract will
not be shaped by the provision from the collective agreement, but by
the Statutory provision instead. For instance if in a collective agree-
ment wages would have been set below the level of the Statutory
Minimum wages, the provision in the Collective agreement is null
and void and the employee is entitled to the statutory minimum wage.
If a Collective agreement would contain a clause in violation with the
(mandatory) legislation on equal treatment, for instance award less
rights to part-time workers, part-time workers can, on the basis of the
law (WOA), claim equal rights as full time workers under the collec-
tive agreement.

There is also the (theoretical) possibility that provisions of a
collective agreement are declared null and void by the Minister.
During the time this possibility has been in existence, from 1937,
when the WAVYV, where it is regulated, was introduced, this possi-
bility has never been used. The provision has been contested by col-
lective partners, on the ground that it is opposed to the freedom of
negotiating **. The Minister has in 1988 pointed at this instrument as
a possible remedy when a collective agreement contains a discrimi-
natory provision .

11. FINAL COMMENTS
11.1. Interpretation of the agreement’s provisions

The first question I would like to draw attention to is the matter
of interpretation of provisions in collective agreements. The Supreme
court decided that the text of the collective agreement is decisive,

2 STAR-advis October 1989, p. 35, quoted by C.E.M. ScHUTTE, Overzicht van
het cao-recht, Nijmegen 1998, p. 80.

* Letter of the Minister of Social Affairs 19 May 1988, quoted at C. E. M.
ScHuttE, Overzicht van het cao-recht, Nijmegen 1998, p. 80.
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such in opposition to the doctrine governing the interpretation of
agreements in general. The meaning, the aim envisaged by the parties
of the collective agreement is not decisive*. If, however, the aim
envisaged by the parties at the collective agreement becomes clear
from the collective agreement itself, or from the added, written ex-
planation, and therefore is knowable for the individual employers and
employees that have not taken part in the negotiations, the meaning
and the aim envisaged by the parties can have bearing on the inter-
pretation of the collective agreement.

11.2. Regulations on working conditions

An interesting point may also be the “provision for the regulation
of labour conditions” (Wet op de Loonvorming® art. 5). The Min-
ister can, upon joint request of one or more employers or employers
unions on the one hand and one or more trade unions on the other
hand, decide upon a regulation with the same content as a collective
agreement. The procedure to be followed in this case also contains the
consulting of the organisations of employers and trade unions on the
national level. Regulations such as these have the same effect as
collective agreements.

Moreover, art. 6 of the Wet op de Loonvorming creates the
possibility that the Minister, at the request of the Stichting van de
Arbeid * gives a regulation for the labour conditions for a certain
category of workers. These regulations have erga-omnes effect.

The Wet op de Loonvorming also contains the provisions that
enable the Minister to create Regulations concerning wages, that
enables the government to pursue wage politics. The autority of the
government to influence wages has been diminishing from a strong
grip in 1945 to a fairly theoretical and exceptional possibility now.

11.3. Government influence

The Wet op de loonvorming, as amended in 1987, enables the
Minister to intervene in special situations. Required is a sudden

* HR 17 September 1993, NJ 1994, 173.

* Wet van 12 February 1970, Stb. 69.

% Stichting van de Arbeid (Foundation of labour). Bipartite (Employers/trade-
unions) body on national level that has consultative and coordinating functions.
The Stichting van de Arbeid a.o. issues recommendations at negotiating parties
concerning the content of the collective agreements and the level of labour
conditions.
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emergency in the national economy, caused by one or more external
factors that arise by starts and fits, that necessitates measures concern-
ing the level of wages and other material labour conditions (art. 10
Wet op de loonvorming). The measures are temporary (not exceeding
six months, this period can be extended with at most six months) and
should be accompanied by the announcement of other relevant meas-
ures. The measures concerning the wages freeze or restrict the wages.

11.4. Relations between trade unions and works council

Another aspect I would like to draw attention to is the relation of
the trade union with the works council. In the Netherlands, the tasks
and competency of the Works council has been described in the Wet
op de Ondernemingsraden. Some collective greementd broaden the
competence of the works council. Generally speaking, primary labour
conditions (wages, working time, holiday etc) find their regulation in
collective agreements, while secondary and tertiary labour condigions
(organisation of working time, schemes for checking on personnel)
are subject to the consent of the works council. The wet op de
Ondernemingsraden contains a provision that draws a further line
between the competency of the Trade Unions and the Works council.
If a matter is agreed in a collective agreement, the works council is
no longer competent to issue (or withhold) its consent to propositions
of the employer on that point.

The relation between works councils and collective agreements
has been recently described by the Minister of Social Affairs .

11.5. Concurrence of collective agreements

The problem of concurring collective agreements and possible
collision may occur in a number of instances. In the first place, after
a merger or transference of an undertaking two or more collective
agreements may be applicable. For this situation the Law has given
a solution in art. 14a WCAO and art. 2a Wet AVV. The provisions
stipulate that the labour conditions applicable before the transference
of the undertaking remain applicable, until a new agreement is agreed
upon or declared generally binding **.

37 Eerste kamer 2001-2002, 222a, nr 9b.
3% M. M. OLBERS, Trekt de avv-cao de ondernemingscao? SMA 1989, p. 143-
154 en Pres. Rb. Rotterdam 14-12-1989, KG 1989, 31.
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In the second place, there is the situation that in an enterprise
activities belonging to different branches of industry are performed.
For instance, in a supermarket not only consumer goods are sold, but
also bread is baked, meat is processed etc.

In the third place, different collective agreements may be appli-
cable because there is one agreement has been declared generally
binding, while another is also in existence in a particular enterprise.
The problem seems not to have much practical meaning in the Neth-
erlands *. Usually problems of collision are prevented by explicit
provisions in collective agreements that regulate the scope of the
agreement. These provisions are decisive for the question whether or
not the collective agreement is applicable on a certain employee. Other
solutions in collective agreements are also possible, as for instance in
the Temporary Work Agreement. That agreement regulates under
what conditions which collective agreement is applicable: that of the
Agency or that of the enterprise where the work is actually performed.
Moreover, if the collective agreem,ent has a minimum-character, the
most favourable condition may be applied, without conflict with the
other collective agreement (in the Netherlands, the Gunstigheitsprin-
zip only prevails if the collective agreement allows it).

11.6. The denominated 3/4 coercive law

The last question I would like to draw the attention to is the matter
of so-called 3/4 coercive law.

Private law, the law of contracts, in principle leaves the parties
free to negotiate. In labour law, however, many statutory provisions
are to be found that are coercive: agreements that are contrary to the
statutory provision are null and void. From 1953 on, Dutch Labour
law has the possibility that a statutory provision leaves room for
deviation, but only by way of collective agreement. The protection,
offered by the collective negotiations is for these cases deemed equiv-
alent to the protection offered by provisions of mandatory law.

¥ W. J. P. M. Fask, C.a.o.-recht, Samsom uitgeverij Alphen aan den rijn 1982,
p- 64. C. E. M. ScHuTTE, Overzicht van het cao-recht, Nijmegen 1998, p. 54.






Chapter 6

COLLECTIVE BARGAINING IN ITALY
Bruno Veneziani, Bari

1. CONSTITUTIONAL ROOTS OF TRADE UNION FREEDOM
AND THE COLLECTIVE BARGAINING SYSTEM

The Italian Constitution marks (1948) a turning point in the
evolution of the industrial relations system passed four years after the
fall of the fascist regime and its corporatist structures. Its main legal
provision — dealing with industrial and collective labour relations —
is art. 39:

“The organisation of the trade unions shall be unrestricted.

No obligation shall be imposed upon trade unions other than that
of registration at a local or central office in accordance with the
provisions of the law.

It shall be a condition of registration that the rules of a union
provide for a democratic internal structure.

Registered trade unions shall have legal personality. They shall
have power each being represented in proportion to its membership
to conclude collective agreements with binding force on all persons
belonging to the categories to which the agreements relates”.

This article introduced the basic principle of “freedom of trade
union organisation” and, because of the weakness of the trade union
movement in the period it was enacted, it endeavoured to solve the
problem of making collective agreements generally binding. So the
article was based on the principle of registered unions as a way of
recognising their legal status.

Registration could have meant decisive control by the State in the
internal affairs of a divided movement as it was at that time. In fact,
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in the period 1948-1950 a series of events occurred among the dif-
ferent political groups in the labour movement which had brought
about the formation of the CGIL (Confederazione Generale Italiana
del Lavoro), CISL (Confederazione Italiana Sindacati dei Lavora-
tori), UIL (Unione Italiana del Lavoro) and which, after the libera-
tion from the fascist Regime, resulted in the establishment of a uni-
tarian Federation (Patto di Roma 1944) signed by the representatives
of Communist, Socialist and Christian democratic labour leaders.

Therefore, the possible implications of the Constitution con-
cerning the control of unions never became reality even though some
right-wing political parties tried to promulgate statutes by imple-
menting constitutional provisions. These political parties had hoped
to limit the social effects of the trade unions’ policy and to curb
industrial conflict.

Anyway, it must be remembered that many recent events regard-
ing tensions among different unions, their crisis of representativeness
and the need to control minority groups of workers and their bargain-
ing behaviour have, however, provided the basis for a new attention
given to the problem of union regulations, above all in the perspec-
tive of giving an erga omnes effect to current collective agreements.

The problems at stake are all strictly linked to each other: basic
democracy procedure within the trade union by way of self-regula-
tion or via legislation, redefinition of the concept of “representative
unions”, regulating the effects of collective agreements in case of
infra-union disagreement via referendum among the workers.

The reasons for decreasing interest in implementing the constitu-
tional provision were linked to a wider sphere of application of co-
llective agreements (mainly national) brought about by the gradual
improvement in the standard of living and increase in the collective
bargaining power of labour.

It is important to point out that all technical instruments such as
the Constitution, statutes and judicial decisions are crucial in es-
tablishing the rules of the game in Italian collective labour relations.
But the relevancy of the written law is secondary compared with the
impact of some significant variables of the industrial macrosystem,
such as the technological characteristics of an industrial community,
market and budgetary constraints, and locus and distribution of power
in the wider, globalised society.

So the main rule concerning trade union freedom is still today
only art. 39, para. 1, proclaiming the freedom of trade union orga-
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nisation. This has consequences from the legal and industrial relations
point of view, which are both closely interwoven.

The first consequence is that the lack of legislation on collective
bargaining (especially in the private sector) has favoured the esta-
blishment of a system of self-discipline in industrial relations, so-
called “collective autonomy”, which represents a theoretical and con-
ceptual tool to understand the whole structure of collective and also
individual labour relations. (For an historical perspective see
B.Veneziani, Italy, in A. A. Blum (ed.), International handbook of
industrial relations — Contemporary developments and research,
Greenwood press, Westport, Connecticut, 1981, p. 303).

The legal framework built up by the Italian constitution has fa-
voured the birth and development of a network of collective relations
in a context of complete freedom. The constitutional guarantee has
implemented and favoured trade union pluralism and activity, collec-
tive bargaining procedure and structures.

Collective negotiation is above all a far-reaching and complete
process which aims at reaching a lasting compromise. The right to
negotiate collectively according to Italian legal theory is an indivi-
dual right which must be performed only by a group and the rationale
of this theoretical approach is in the concept of “collective interest”,
i.e. an interest which is not a mere total of each individual interest
represented by a worker’s organisation, but its synthesis.

The actors are not indicated by any statute and can be, on the
workers’ side, groups — permanent or not — of workers, traditional
unions, associations, works councils and, on the employers’ side,
single employersor groups of employers, or employers’ associatio-
ns). They are free to start or not to start negotiation, to choose the
content of agreement, the levels (national, branch, company, territo-
rial) of negotiating procedure, the relationships between different
levels, the relationship with the state.

This is the reason why some observers speak about the “weak
institutionalisation’ of collective bargaining (G. P. Cella, Regulation
in Italian industrial relations, in P.Lange and M. Regini (eds), State
market and social regulation. New perspective on Italy, Cambridge,
Cambridge UP, 1989) and the others emphasise that there exists a
dense network of shared understandings and a common adherence to
the rules of the game (A. Ferner, R. Hyman, Italy: Between political
exchange and microcorporatism, in A. Ferner, R. Hyman (eds.),
Industrial relations in the New Europe, Blackwell, Oxford, 1995,
p. 524).
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2. TRADE UNIONS, EMPLOYERS’ ASSOCIATIONS,
COLLECTIVE AGREEMENTS AND PRIVATE LAW

The second consequences of the lack of legal regulations in this
field is that the whole trade union phenomenon must be framed within
civil code rules. Italian trade unions and employers’ associations are
non-recognised de facto associations, lacking therefore legal person-
ality. They are regulated by arts. 36, 37, 38 of the Italian civil code
and they cannot, even if they request it, obtain recognition and legal
personality, like other private associations, according to art. 12 ff. of
the civil code, because of the mandatory recognition procedure estab-
lished in art. 39 of the Constitution.

According to art. 36 of the civil code the internal rules and ad-
ministration of associations not recognised as legal persons shall be
governed by agreements between the members (i.e. by the associatio-
ns’ statute-book and by-laws) and such associations may be represen-
ted in legal proceedings in the person of those on whom the presiden-
cy or control is conferred by the said agreements.

Art. 37 states that

“The contributions made by the members and the goods obtained
with those contributions shall constitute the common fund of the as-
sociation. As long as the associations remains in existence, individual
members may not demand the division of the common fund nor claim
a share thereof should they leave”.

Art. 38 states

“In respect to the obligations entered into by persons representing
the associations, third parties shall be entitled to assert their claims
on the common fund”

and jointly on the personal patrimony of the persons who have acted
in the name of the association (i.e. not of all members.).

The framework of the civil code is relevant from different aspects
dealing, above all, with the freedom of the internal life of the unions,
which is regulated only by the agreements freely decided by the
members. The problem of internal democracy must be an internal
affairs of the trade union body.

The second aspect is that unions and employers’ associations can
conclude collective agreements that are legally enforceable by them,
as far as the obligatory part is concerned, “although the courts have
tended in the past to interpret rather restrictively the provision of art.
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36, para. 2, of the Civil code recognising de facto for associations a
limited capacity to act in front of the courts” (T. Treu, Italy, in R.
Blanpain (ed.), International encyclopaedia of labor law and indus-
trial relations, Kluwer, Deventer, 1998, p. 159).

Treu underlines that “the normative part of the collective agree-
ment cannot be enforced by the trade union, because according to the
prevailing (but questionable) opinion, it entails rights only on the
individual workers covered by the agreement and can therefore be
enforced only on their initiative” (p. 159). But a full trial capacity of
the unions has been admitted by art. 28 of the Statuto dei lavoratori
(Act n. 300 of 1970) which enables them to sue in their name of the
employers only in the case of anti-union activity, i.e.

“whenever the employer indulges in behaviour designed to deny
or to limit the exercise of a trade union freedom and activity, as well
as the right to strike”.

The local bodies of the national trade unions involved can go to
the court and ask for an order to stop such behaviour and to annul its
effect.

This rule is a huge weapon in the hands of the unions, but legal
theorists have specified how it must used, essentially when the em-
ployer’s behaviour attacks ‘the birth’ of a conflict and not when it is
opposing ‘within a conflict.” This means essentially that it is not
forbidden behaviour if the employer refuses to bargain collectively.
It is controversial whether art. 28 can be used in the case of the vi-
olation of union rights deriving from collective agreements. But in
some cases it has been used to condemn employers not respecting the
right to information provided by collective agreements.

2.1. Intervening parties in the bargaining

National collective agreements are negotiated by general actors
according to the system of representation of interests of workers and
employers.

Organised labour in Italy has been divided into main confedera-
tions with different social strengths and structured along two lines,
so-called vertical and horizontal lines, converging at the top into a
confederation, which has the task of planning negotiating strategy.
The vertical structures stipulate branch agreements — for instance for
the textile, metal and vehicle sectors — with the assistance of Con-
federations, even though national unions affiliated to the Confeder-
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ation are independent organisms. Horizontal structures aggregate all
workers and/or vertical structures in each geographic area: national
(Confederation) regional, provincial and also local (at decentralised
levels). All horizontal structures are responsible for the representati-
veness of the general political and social interests of the workers in
their area of competence, also from the perspective of coordinating
the bargaining policies and actions of different affiliated bodies.

On the employers’ side the associations reproduce by and large
the same dual structure as the unions. Private employers are grouped
into three main Confederations acting as bargaining agents, one for
each major branch of the economy: Confindustria for the industrial
sector, Confcommercio for commerce, Confagricoltura for agricul-
ture. Confapi, which is a separate confederation, organises small and
medium-size industrial firms. Artisans are also represented by sepa-
rate organisations. Some powerful federations on the employers’ side
exist in the metalworking industries like Federmeccanica, and Fed-
ertessile for textile industries.

Confindustria even today is involved in handling procedures and
bargaining issues of general concern or in giving guidelines acting as
the common representative of the employers vis a vis the political
powers that be. Provincial employers’ associations act essentially at
enterprise level in assisting individual firms at the bargaining table
and in the administration of agreements and relative disputes, provi-
ding technical services in social and economic matters.

2.2. Structure of collective bargaining

The national collective agreement covers all the terms and con-
ditions of each individual labour contract. It is a sort of “profession’s
code” and the quality of its norm is largely dependent on several
variables: inflation, technical innovations, the strategy of the unions.
The national branch agreement plays a function of “generalisation” of
the results obtained at the decentralised levels. But that is not all,
because in some cases, e.g. in the banking sector, a national agree-
ment has introduced innovations as regards, for instance, the chang-
ing job classification system, productivity wages to be fixed at enter-
prise level following criteria set at branch level, job consultation about
the strategy of the company and the definition and control of extend-
ing an agreement.

Normally an “archetypal” model of branch national agreement (as
is that, for instance, in the metal and vehicle industries) is structured
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ina ‘general’ part and several sections: the first section dealing with
the system of industrial relations (right to information, equal oppor-
tunity, internal mobility, home work, studies and research groups),
the second section dealing with trade union rights (staff meetings, the
right to post up notices, premises for trade union delegations, union
dues); the third section with rules of the employment contract com-
mon for all categories of workers. The ‘special’ part deals with the
terms and conditions referring to blue collars (1st section), white
collars (2nd section) and cadres (3rd section).

A more complicated situation is at the plant level on the emplo-
yees’ side, given the recent changes that have occurred in the law and
industrial relations.

First of all, the general agreement between the major Confedera-
tions of 1991 — modified into the Tripartite Agreement of 1993 —
has reformed the system of representativeness at workplace and plant
level, indicating a new model of worker representation, the “Unitary
representatives” (RSU). The new model combines the two types of
‘presumed’ (based on affiliation of an already major confederation)
and ‘proven’ (by an electoral result) representativeness. In fact the
model creates a delicate balance between the part of representative-
ness elected by all workers (2/3), which should respond only to them,
and the part reserved to unions as such (1/3).

According to the Tripartite agreement of 23 July 1993: “the le-
gitimisation to conduct negotiations at undertaking level on the topics
deferred to it from the national collective agreement is attributed to
the RSU and the trade unions’ territorial organisations of the workers
who are members of the same unions that stipulated the same Col-
lective national agreement, in the ways prescribed by this” (para. e)).

This joint contractual responsibility is a kind of compromise
between the attempt by the traditional union to control industrial
relations and the bargaining round at plant level, which is still de-
pendent on the national level, and the desire of the employers to have
liable counterparts (territorial unions) in so far as they are responsible
to national unions.

On the legal side, art. 19 of the ‘Statuto dei lavoratori’ (Act no.
300 of 20 May 1970) stated that the representativeness of the unions
in undertakings could also be recognised to independent unions which
“have signed national or provincial agreements applied in the produc-
tive unit” (para. b), art. 19 of the old formula). This rule was refor-
mulated in June 1995 by two popular referendums, one of which
abolished the words “national or provincial”. So the article was
amended to allow the setting up of union structures at the workplace
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regardless of the degree of representativeness of the unions involved
as long as they are parties “to the collective agreements applied in the
productive unit”.

Therefore the system is simplified from the viewpoint of the
employee now that representativeness at the workplace can be acqui-
red also by using bargaining strength at that level.

The history of this legislative reform shows the preference of the
Italian system of industrial relations for single-channel representa-
tion.

In this framework the territorial bargaining level is also impor-
tant, even though less widespread, because it depends on the econo-
mic structure of each Italian region: territorial agreements are in
agriculture, the building industry and in some trade sectors. The topics
discussed are linked to the particular features of the economic region
and type of employment.

Also tripartite institutions exist for dealing with labour market
issues, the impact of company restructuring, training and retraining.

3. THE BINDING EFFECT OF COLLECTIVE AGREEMENTS.
NORMATIVE AND OBLIGATORY PART

A collective agreement — according to the general theory of civil
obligations — belongs to the legal category of “normative contracts”,
i.e. it does not contain an immediate exchange of goods but indicates
the content (terms and conditions) of future individual labour con-
tracts. Ratione subiecti one of two parties must be a collective entity
(a group of workers, normally a union), on the other side there may
be a single employer, as usually happens in the case of plant or com-
pany-level bargaining.

The obligatory part deals with obligations arising between the
contracting parties. Case law distinguishes between three types of
obligations: the duty to implement the agreement, the duty to influen-
ce the members of the organisation participating in the agreement in
order to apply its normative part; the peace obligation. The impor-
tance of this part is increasing as a result of the strategy of the unions
which are engaged not so much in the topics concerning wages and
the workforce but in the mobility of workers, employment, and
managerial powers at plant level.

The duty of implementation is the essence of the agreement (of
any agreement): it must coincide with its minimum legal content; the
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duty to exert influence is a natural part of the agreement and requires
the parties using every means to induce members to live up to the
agreement. Legal opinion has asserted that the clause of industrial
peace for a definite period and concerning specific matters can be
recognised only if the parties have explicitly decided so in the agree-
ment signed. In the absence of an explicit clause the agreement plays
the role of a provisional compromise which settles an existing con-
flict but is not binding for the future.

As for the normative part, the parties enjoy full and complete
autonomy in predetermining terms and conditions to be incorporated
into individual labour contracts.

3.1. Relationship between the collective agreement
and the individual employment contract

In a legal order such as Italy’s which celebrates the triumph of
collective and individual private autonomy, the most delicate and
crucial point for the survival of the collective bargaining structure is
the relationship between collective and individual labour contracts.
According to some labour law theorists the linkage is embedded in the
general principle of ‘inderogability in peius’ of the collective agree-
ment by the individual parties. The reason is rooted in the circums-
tance that collective parties have received the power to represent in-
dividuals affiliated through an ad hoc mandate or, as a rule, through
affiliation to the organisation. But the normative effect of the norma-
tive part stems from art. 2077 of the civil code which, although
enacted in the 1942 only for corporative collective agreements having
a ‘public’ nature and an erga omnes effect, has been held by case law
as being applicable also to current collective agreements of a private
nature and binding only on the contracting parties.

According to this rule

“Non-conforming provisions in individual labour contracts pre-
or post-dating the collective agreement shall be automatically repla-
ced by those of the collective agreement except where it contains
provisions that are more favourable to the workers”(art. 2077, 2nd
para.).

The trend of case law has been analysed by legal scholars as a
point of reference and was confirmed by the legislator in Act no. 533
of 11 August 1973, with art. 6 renewing art. 2113 of the Civil code
stating that:
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“Waivers and arrangements with regards to workers’ rights foun-
ded on irrevocable provisions of the law and contracts or collective
agreements” concerning individual employment relationships shall be
invalid.

In this way the clauses of current collective agreements, declared
irrevocable by the contracting collective parties, shall be included in
individual labour contracts irrespective of the parties” will. Legal
doctrine has debated the issue of the concept, enshrined in art. 2077,
of ‘more favourable treatment’, i.e. when the conditions laid down
in the individual contract of employment are more favourable than
those resulting from the collective agreement. Different trends in case
law have tried to solve the problem, one of the most recent consid-
ering as comparable the entire regulation of certain matters (holidays
etc.) judging as prevailing the one which, as a whole, is most favour-
able to the employees (Court of Cassation of 13 May 1995, no. 5244;
Court of Cassation of 8 September 1999, no. 9545).

4. THE PERSONAL SCOPE OF COLLECTIVE AGREEMENTS

The collective agreement — the real backbone of the system of
industrial relations in Italy — is a part of private law. Its prescriptive
function (its so-called normative part) is to regulate the content of
individual employment contracts.

From the legal point of view a collective agreement is legally
binding only for employers and workers who are members of the
unions that stipulated the agreements. This marks a radical difference
with respect to the collective model described in art. 39 of the Cons-
titution, which is generally binding (so-called erga omnes), but not
operative in practice due to lack of legislation implementing the
constitutional norm. So collective agreements are binding only on the
parties to the agreements — trade unions, employers’ associations or
individual employer — and, in principle, on the individual employers
and workers belonging to the associations that have negotiated them.

4.1. The role of case law

In practice, however, the Italian case law of the Court of Cass-
ation has stated that also an employer who is a member of an emplo-
yers’ association which has stipulated the collective agreement is
obliged to apply the negotiated rules to all workers in the firm, even
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if they do not belong to the stipulating unions, if the workers want.
(Cass. 8 August 1978). However, is highly improbable that an em-
ployer, bound by a collective agreement as a member of the employ-
ers’ association participating in the agreements, or having concluded
or accepted the agreement personally, would discriminate among
workers by applying it only to unionised workers. This opinion is
supported legally, in fact, by art. 15 of law no. 300 of 1970 (Statuto
dei lavoratori) which forbids any discriminatory measure on the
grounds of union activity or affiliation.

A further trend in case-law in this field is the case where the
courts have judged that an employer who is not a member of an
association and is not legally bound by a collective agreement accor-
ding to private law has in any case spontaneously applied it to all
workers. The judge has applied civil law principles holding that the
employer is bound by the agreement ‘per acta concludentia’.

The same conclusion is generally applicable to so-called ‘distri-
butive agreements’, i.e. whose content is to distribute normative and
economic benefits to all workers. But it is no longer applicable to
agreements, especially at company level, containing restrictive or
pejorative clauses, e.g. on the choice of employees to be laid-off or
on night-shift work for women workers.

A second but no less important method for extending the private
collective agreement has been adopted by case law through an inter-
pretation of art. 36 (para. 1) of the Italian constitution. It states

“The worker shall be entitled to remuneration in proportion to the
quantity and quality of his work in every case, sufficient to enable him
and his family to live a free and decent life” .

This was linked to art. 2099 (para. 2) of the Civil code on remu-
neration:

“In the absence of corporative rules or agreement between the
parties, the remuneration shall be decided by the court after taking
the advice, where appropriate, of the professional associations”.

According to the strategy of case law:

— art. 36 of the Constitution was not considered as a ‘program-
matic’ rule, requiring implementation through ordinary legislation,
but was immediately operative (Court of Cassation, 5 February 1958,
no. 338). It was the first constitutional provision to recognise a
horizontal effect between private parties in the employment relation-
ship;
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— the judge has the power to intervene, stating that the clauses
of the contract of individual employment fixing a wage contrary to
the constitutional provision, i.e. one which is insufficient or not
proportional, are null and void;

— the total nullity of clauses on wages are considered equivalent
to their absence and it requires the intervention of the court over the
lack of agreement between the individual parties on the issue. Con-
sequently art. 2099 requires judicial intervention based on equity,
taking into account “the advice..., of the professional associations”.
It has been a trend of case law to refer to the amount of wages stip-
ulated in the collective agreements that is applicable to the category
to which employer and worker belong, or to a ‘similar’ category,
even though both individual parties are not bound by it.

The courts have followed this rationale considering that the wage
determined in a collective agreement mirrors some practical experi-
ence and the equilibrium between conflicting interests, which is a
valid criterion for every decision based on equity.

Of course, the last effect of this trend of the Italian courts is that
private collective agreements enlarge the personal scope of applica-
bility of a private contract. It becomes applicable beyond the natural
body of worker members of the stipulating union. Previous research
(M. L. De Cristofaro, La giusta retribuzione, Il Mulino, Bolo-
gna,1971) has pointed out that the technique of using the link be-
tween art. 36 and art. 2099 of the Civil code is not unique. First
instance judges have decided not to consider collective bargaining
clauses on wages as a unique indicator for their decision on equity,
but have assumed some other ‘objective’ elements — like the cost of
living, familiar conditions for the worker, the economic efficiency of
the enterprise etc.. The idea is that the collective agreement fixes just
the ‘minimum’ terms and conditions of employment, which can be
integrated by substantial elements suggested by the material condi-
tions and locus where the work is performed.

It must be underlined that the effect of the extension is limited
only to the wage clauses of the agreement and can be questioned by
the individual worker by individual proceedings (generally at the
termination of employment relationship).

4.2. The role of the legislation

The extension of the personal scope of collective agreements is
still an issue in the trade union/political debate in Italy. The attempt
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was made by Italian legislation through law no. 741 of 14 July 1959
which enacted a legal mechanism through which the general effect
was not attributed to the collective agreements themselves but to
governmental decrees. This path was precluded by the Italian Consti-
tutional Court when another similar law was passed renewing the
powers of the government to incorporate collective agreements. That
mechanism made permanent a system of extension that was intoler-
able in the light of art. 39 which contains a different legal means for
extending collective agreements (Constitutional Court, 19 December
1962, no. 106)

In any case, the problem of the extension of the effects of collec-
tive bargaining is still present in the strategy of the legislators who
continue to consider the collective agreement as a tool for regulating
in general individual and collective labour relations. But this protec-
tive function is aimed at equalizing labour market conditions in a dual
economy between the north and south of Italy. It must remembered
that some observers propose to enact a legal minimum wage to guar-
antee basic protection for the weakest sectors of the labour market.
Collective bargaining should intervene by controlling wages in the
remaining areas of the working population.

a) The protective function of the labour market has been clear
since the beginning of the 1970s, when it art. 36 of the Statuto dei
Lavoratori (law no. 300 of 1970) was introduced into the legal order.

It states:

“In the provisions for state grants made under current legislation
to undertakings carrying on an organised economic activity and in the
specifications attached to the performance of public workers contracts,
a specific clause shall be inserted making it compulsory for the recip-
ient or the contractor to apply conditions or have conditions applied
to the workers employed that are at least as advantageous as those
arising out of the collective industrial agreements for the relevant
categories and area.

Such an obligation shall be complied with both while the work is
being performed and at later stages throughout the time that the
employer enjoys the benefit of the financial and credit facilities grant-
ed by the state under the relevant provision of legislation”.

The Italian Constitutional Court has extended the scope of this
rule also to public service utility companies (Constitutional Court, 19
June 1998, no. 226).

Violation of this clause entails sanctions of the public administra-
tion, including the possible revocation of the benefits and, in the most
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serious cases or in cases of a second violation, the exclusion of the
offender from any further concession or benefits or from any execu-
tion of public works.

The provision imposing on the employer-contractor the duty to
respect the collective agreement has been qualified by the judges as
a clause ‘for the benefit of third parties’ (art. 1411 of the Civil code).
A major consequence is that workers have a subjective right to all the
conditions implied in the collective contract (Cassation, 13 August
1997, no. 7566; Cassation, 25 July 1998, no. 7333).

b) Along the same lines, a very recent law (art. 7, para. 5, of
the Financial Statute 2001, law of 23 December 2000, no. 388) gives
fiscal credit to employers planning to hire new workers, only if they
apply collective agreements. A further example is art. 22, para. 3 of
the law of 25 July 1998 no. 286 which states that, to avoid compe-
tition among employers, the economic and normative terms and con-
ditions of employment of non-European Community immigrant
workers must not be lower than those guaranteed to Italian workers
in collective agreements.

c¢) Art.12, para. 6, of law no. 83 of 11 March 1970 regulating
the public service of placement in agriculture and industry directs the
office granting the authorisation to hire and to indicate the collective
wages and conditions in force for the particular job in question. Some
labour lawyers observe that “According to a majority opinion, this
indication does not imply any extension of the agreement beyond the
area of union and employers’ association membership, but only ap-
plies to the individual labour relationship if not contradicted by the
parties involved “(Treu, in Blanpain, p. 191).

d) A different mechanism is present in the same context where
the agreements between collective parties are recognised as being
capable of reproducing effects valid for all employees concerned —
or more often for all employees of the company — if there is no
specific will to the contrary on the workers’ part.

In these cases the function of the collective agreement is still
protective but it is meant to indicate the ways of applying legal pro-
visions. This occurs e.g. when a plant-level agreement decides how
managerial prerogatives must be used, as in the case of the use of
audio-visual equipment and of personal searches carried out on em-
ployees (articles 4 and 6 of law no. 300).

In particular, it is the power of control over work and over the
workers in general that is limited by the statute. The law, in fact,
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forbids the use of remote-control devices (tv, monitors) for checking
on workers allowing for their use only in cases where they are nec-
essary for organisational, productive and safety reasons. Their insta-
llation and use are, in any case, subject to collective bargaining with
factory councils and the agreement in practice is applied to all em-
ployees of the firm, regardless of whether they are members of the
union that signed the agreement.

The unilateral and totally discretional power of the employer,
which was not subject to any type of limitation in the past, has thus
been reshaped. Therefore, industrial democracy here still means only
a kind of control over certain aspects of the way a firm operates and
has not yet become an example of joint management in the real sense
of the world.

e) An interesting case is given by the so-called solidarity con-
tracts. Born via collective agreements as an experimental instrument
aimed at the protection of employment and at avoiding redundancies
during factory crises or business reorganisations, solidarity contracts
are regulated by law no. 863 of 1984.

The law provides for two types: the first is aimed at protecting
employment levels, the second at raising them. The legal framework
has been modified and supplemented by the following laws which
tried to increase the use of this type of instrument (laws 236/1993 and
610/1996).

The aim of protecting employment (that is, of avoiding or redu-
cing staff redundancies) is achieved through the stipulation of a plant-
level collective agreement between employer and union members of
the most representative national Confederations. The collective agree-
ment — defined as ‘internal’ or ‘defensive’ — is stipulated at factory
level and provides for a reduction in working hours with a corre-
sponding reduction in wages, which may be daily, weekly or month-
ly. Its effectiveness is, according to case law, binding towards eve-
rybody whether or not they are members of the union that signed the
contract. As a matter of fact, for the workers affected by the reduc-
tion in working hours and wages a specific ‘extraordinary redundancy
fund’ is provided for (Cassa integrazione guadagni) and comes under
the national social security system (INPS).

The second type of solidarity contract — the so-called ‘external’
or ‘expansive’ contract — is stipulated in the factory and agreed
upon with the trade unions which adhere to the most representative
national confederations. Unlike the first kind, its aim is to increase
the number of staff and therefore employment. It involves a perma-
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nent reduction in working hours and wages and the taking on of
personnel on open-term contracts. Unlike the provisions for the ‘in-
ternal’ type, the worker involved in an external or expansive contract
does not receive any wage compensation.

As we have seen, the model of solidarity agreement is a typical
example of a collective contract, according to the civil code, but it is
considered legally binding on all workers. Some examples show this
model has spread recently in the Italian system of labour relations,
especially after 1973, as a consequence of a period in which the Ital-
ian economy, following a phase of relative prosperity throughout the
1960s, began to face economic crises and serious difficulties affecting
both the labour market and workers’ incomes.

The interest of public authorities and trade unions was evidently
focused on the restructuring of the firms and the ensuing reduction
in employment and working hours.

On this subject workers and their representatives have been of-
fered a certain degree of control over crisis management, thanks to
legislation which does not provide a model of industrial democracy
in the classic sense of the term. The law speaks only of an invitation
to both parties to bargain at plant level; while there is no obligation
for the employer to bargain.

Collective bargaining is requested to perform a new function at
enterprise level — so-called ‘administrative’ or ‘management’ co-
llective bargaining. Through this plant-level strategy the decisional
power of management is limited as regards the crisis of the firm.
Legal scholars speaks about a sort of ‘proceduralisation’, nevertheless
the workers’ council’s powers concern only the social effects of the
restructuring procedure of the firm, but they do not affect the deci-
sion which still remains in the hands of the head of the firm.

Once again collective bargaining alone is seen as the technical
means for bringing about a special kind of industrial democracy.

It is also the case of agreements producing general effects because
they are a part of a more complex administrative procedure: agree-
ments on lay-offs and mobility, as regards criteria for the selection
of employees (law no. 223 of 23 July 1991), agreements on part-time
regulation (law 863/1984); enterprises transfer where the crisis of a
firm makes it necessary to transfer its property and this in turn affects
the mobility of workers (art. 47 of law no. 428 of 29 December 1990).

In general, in all these cases the function endowed by law to plant-
level agreements is not to stipulate general and abstract rules for the
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future individual employment relations, but rather to provide for a
personnel management policy (collective dismissals, lay-offs, with
the intervention of a public fund like the Cassa integrazione guadag-
ni). Collective agreements in this specific situation do not distribute
economic benefits but sacrifices and more frequently, if the statutes
authorise it, they also derogate legal rules.

The importance of consultation and of a joint examination by
workers’ representatives or provincial unions, as requested by the law,
is a presupposition of the lawfulness of management policy. The
subject matter of the agreement is not the discretional power of the
employer in decisions relating to the firm but their social consequen-
ces on the workers’ destiny.

This system seems to solve the question of extending the efficacy
of an agreement to all workers whether they are unionised or not,
since decisions relating to the firm are seen still as the outcome of the
free power of the employer. In fact, despite conditioning through
trade union bargaining, it still remains relatively free.

But the problem of the general scope of application is still ques-
tionable.

Courts have been called to support this trend to recognise the
general effects for company-wide agreements, containing restrictive
clauses such as lay-offs or a reduction in working hours. Often they
have declared that these agreements can bind individual employees,
regardless of their union affiliation arguing from the representative
character of the unions, from the “individuality” of the collective
interests of employees within the company (Cassation 2 May 1990,
no. 3707) (Treu, Blanpain, p. 192). On the other hand, another ju-
dicial trend stresses the point in rather the opposite way: a collective
agreement only binds the members of the stipulating union, arguing
that the latter is legitimised to make agreements on the basis of the
legal mandate received only by his workers at the moment of their
becoming members (Cassation 24 February 1990, no. 1403).

4.3. The functional integration
between the law and collective autonomy

In other words, it is evident how the collective agreement is more
and more interwoven with the law. Recent developments in the legal
framework have favoured the integration between public law and
private collective contracts insofar as the former has involved the
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latter in the administration of public and private interests in the la-
bour market.

The collective agreement is no longer the mere self-regulation of
private collective interests. It finds its roots in its multiple functions,
not only in collective private autonomy, but also in statutes. In other
words public lawmakers find the collective agreement a more suitable
and flexible tool, open to innovative solutions that are closer to spe-
cific situations and problems .

Some examples of the “functional integration” between law and
collective autonomy are visible: 1) in the case of derogative functio-
ns, i.e. when legislation authorises collective parties to derogate a
quasi-obligatory rule of law; 2) in the case of its supplementary
function, when law allows for the possibility of the agreement sup-
plementing legal provisions, 3) in the case of a supplementary legal
clause to be applied only when they are lacking in collective agree-
ments, 4) in the case of parallelism of institutions acting on the same
matters, as in the case where laws authorise a collective agreement to
regulate one particular topic. But at same time the law sets up an
administrative public body a) to check whether the imperative norms
are respected and b) to substitute the private parties when there is no
agreement.

5. THE STRUCTURE AND PROCEDURE
OF COLLECTIVE BARGAINING

5.1. The structure

In a general context of informality or weak institutionalisation of
collective relations, collective bargaining plays an important role in
the social end economic structure of Italian industrial relations. This
is particularly true with regard to the rules governing the life and
activities of both unions and of employment relationships. The actual
structure of collective bargaining is a result of a long process which
began at the end of the corporatist regime with the collapse of Fas-
cism. The tendency of labour and management to veer towards a
highly centralised system of bargaining, as existed under the fascist
regime, gained strength because of the post-war economic situation.

The inevitable desire of confederations to control their affiliates
through a centralised strategy was a key factor which would have
ensured the continuance of nationwide agreements. This is generally
what occurs in all periods of time when an economic crisis requires
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a centralised system of government of industrial relations. Between
1945 and 1962 the structure of collective bargaining was based on
industry-wide negotiations involving employers’ associations and the
three major Confederations, even though some symptoms of informal
plant-level bargaining, led by unions and sometimes, though rarely,
by works councils, were present. National agreements were signed at
the level of main industries (metalworking and vehicles, textiles,
agriculture etc.).

This phase of the bargaining model known as “exclusive or closed
national bargaining” corresponded to a “distributive function” of the
contract, namely, to distribute the gains and losses between conflict-
ing parties. But the turning point of the system was 1962 when the
need for greater flexibility in negotiation became evident and a su-
pplementary function was developed by the agreements at the enter-
prise level. According to a special “Protocol of intentions” — signed
by two state-controlled corporations IRI and ENI represented by their
associations — plant-level agreements supplemented those applying
to the whole industry and were legally coordinated with those nation-
al contracts. Items particularly suitable for being dealt with at a
decentralised level were incentive wages, job evaluation, production
bonuses and wage rates from those classifications not dealt with at
industry level.

In 1968-69 some changes occurred in this closely articulated sys-
tem, the economic recession affected the whole country, the ‘hot au-
tumn’ opened with heavy and partly uncontrolled pressure from the
unions in the form of wildcat strikes. Strikes were called for by inde-
pendent groups of workers acting also as collective bargaining part-
ners on the workers’ side. But the new philosophy of negotiations
pervaded the whole structure: it started from the assumption that in-
creased technology suggested increased managerial control over the
organisation of work but, at the same time, it created greater challeng-
es involving working conditions. This meant that a collective agree-
ment might settle a conflict but did not prevent a subsequent one.

The consequence of this new trend is that even today industry-
wide collective bargaining is considered more rigid than plant-level
bargaining, and is obviously much less responsive to economic and
technological changes. Since then the outpouring of social tensions
can be seen in the presence of two channels of negotiation which are
no longer legally and structurally coordinated. The history of changes
in the internal structure of the collective system shows all the precar-
ious balance between different levels of agreements and their recip-
rocal relations which have altered over the years. The whole order is
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open to the influence of technological changes and the organisation
of the entire economic sector which has led to an evolution in the
physiognomy of the bargaining structure. From 1975 to 1990 — a
long period of recession in Italy — the system was recentralised, as
is shown by some major interconfederal agreements on labour costs
and productivity (1975 and 1977). In 1983 the era of ‘political’
bargaining began with the state concerning the control of the dynam-
ics of labour costs (‘A tripartite Agreement’ as part of the ‘social
concerted agreement model’) and to some extent the relations be-
tween enterprise and national bargaining levels.

History shows also how the Italian system tends “towards struc-
tural bipolarism at two major levels” (Cella-Treu, in EC Report, p.
122). But what is important to point out is that in Italy at the moment
there exists a multiplicity of negotiating tables: interconfederal, sec-
toral, company, and at times territorial. All levels are the output of
the strategy of both parties of the labour market and their collective
autonomy which has enjoyed the freedom and the guarantee provided
for by art. 39 Cost.

This situation poses the problem of coordination among the lev-
els, the rule of the games for parties in negotiating procedure, the role
of the actors and the content of each level.

All aspects have been regulated now in the Tripartite agreement
of July 23 1993, called by legal doctrine the “Constitution of indus-
trial relations”, because it is a cornerstone of Italy’s strategy to bring
the Italian system up to European standards. In fact, it was the first
tripartite agreement on incomes policy and employment, labour
market strategy and support for the economy.

But it has also reshaped the structure of the bargaining system. A
special chapter is dedicated to this item and calls for two bargaining
levels:

a) industry-wide national collective agreements and

b) asecond level of decentralised company or territorial agree-
ments, when fragmentation of a specific industry sector makes plant-
level impractical.

The interconfederal role is still alive as a source of political
guideline, the locus of political mediation among different sectoral
unions and a forum for concerted agreement with government.

The whole ideology of industrial relations has been deeply affec-
ted by the philosophy of the tripartite agreements: incomes policy is
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an economic framework conditioning the pace of collective agree-
ment rounds. The old system of wage indexation was replaced by a
new idea of preventive control of inflation, which is founded on the
rate of the forecast rate of inflation, which is periodically corrected
if the real inflation rate is different.

The two levels of bargaining are regulated according to decisions
taken autonomously by the parties of the labour market:

— the duration of normative terms and conditions lasts four
years;

— the duration of provisions governing wages is valid for two
years. This second different duration is a substitute for the old wage
indexing system, abolished in a previous interconfederal agreement
of July 1992.

So the new ideology backing the agreement reveals how the “ar-
chitecture of the bargaining building” has been reshaped:

1) the “economic effect” (and not only those effects stemming
from wage increases) is set by industry-wide collective agreements
with reference, among other things, to the forecast inflation rate;

2) every two years this negotiation will take into account any
differences between forecast and real inflation;

3) adecentralised collective agreement concerns “issues and in-
stitutions that are different and not repetitive as opposed to those of
an economic nature fixed by national collective bargaining”, and are
linked to productivity, quality and income goals in the company or
territorial ambits;

4) The tripartite agreement of 1993 fixes the “links” between
the different bargaining levels:

a) the national level decides on the matters and topics to be bar-
gained at lower levels;

b) the enterprise level deals with “all aspects of social effects
connected to company transformations caused by technological inno-
vations, the reorganisational and restructuring processes which influ-
ence work, security and employment”. It is stated also that all matters
must be managed “in terms of the procedure for disclosure, consul-
tation, verification or bargaining as provided for by the laws, by the
national labour contracts, by collective agreements and by current
bargaining practice”.
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Research has shown that, in the last few years, our country has
been involved in a rather huge decentralisation of bargaining levels.
In the early 1990s more than 20% of enterprises stipulated agree-
ments even though — according some other figures — a dangerous
shift towards individual bargaining cannot be underestimated. Recent
bargaining trends have shown a stronger attitude towards participa-
tion procedures or “administrative functions” and the “joint regula-
tions” of rules and norms on conflict resolutions. The management
policies are mainly oriented towards labour flexibility and human
resource management strategy. According to some empirical research
the majority of companies (almost 70%) accepts and tries to involve
trade union representatives in management decisions. (S. Negrelli, |
rapporti di lavoro tra azione collettiva e dimensione individuale,
Cesos, Roma, 1994.)

5.2. The collective bargaining procedure

The Tripartite agreement of 1993 also established a number of
procedural rules to support the collective bargaining procedure as
such. The rules aimed at formalising the behaviour of the parties and
supporting their autonomy, without wasting negotiation and conflict
resource. In some ways it reflects the consolidated habit of unions and
employers, parties meet three months before the agreement expires,
formally the renewal means the stipulation of a new contract, but
substantially the new agreement does not substitute in toto the previ-
ous one, but only modifies some terms and conditions.

5.2.1. Cooling off period, arbitration and ultra-activity

The proposals for modifications are part of a negotiating platform
presented by the unions, but only very rarely and very recently have
the employers’ associations done the same. That platform is normally
submitted to be modified or approved, at a special plant meeting (a
right established by art. 20 of law no. 300) open to all worker mem-
bers irrespective of whether or not they belong to unions. The plat-
forms for national bargaining are most often influenced by, and geared
towards, the result reached in the previous plant bargaining, which is
transmitted to the employers’ associations, and is meant to be the
content of a rigid mandate, binding the negotiators. The preparation
of the claims, beyond plant level, is done separately by the unions
affiliated to the major confederations, but the final draft is common,
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and the delegation is unitary (apart some recent cases of interunion
tensions).

To ease negotiation the procedure has introduced a (4 month)
cooling-off period, during which neither party may begin a dispute.

A special “bargaining vacancy compensation” was set up by the
1993 Agreement to penalise both parties if they adopt a strategy of
delaying the renewal of the contract. It is given to all workers after
a period of three months from the date of expiry of the national
agreement — “starting from the following month or from the date of
presentation of the platform if following” — till the date of the re-
newal of the new agreement. The amount of ‘vacancy compensation’
for the first three months is 30% of the forecast inflation rate and
goes up to 50% if the bargaining vacancy lasts more than 6 months.

In all major bargaining disputes a traditional and increasingly
important factor of the whole bargaining strategy, for both conflic-
ting actors, has been the settlement of the dispute by mediation by the
Ministry of labour or by its peripheral organs — provincial and re-
gional organs — or less frequently, by regional governments or by
prefects. Mediation or conciliation can occur either by request of the
parties or on the initiative of the public officials. The whole proce-
dure is voluntary in access, and the parties are free to accept, but in
fact they hardly have the option of refusing.

Union delegations report informally to their governing bodies on
the major developments in negotiations and submit a tentative draft
of agreement to a general meeting of workers in the plant for ratifi-
cation. More recently the referendum is preferred to general meetings
to verify workers’ opinions.

According to some industrial relations practices, in a pluralist
system of worker representation, some confederations or minor trade
unions can be excluded from the bargaining table by others that are
more powerful for ideological reasons or for lack of strength. But
they can be admitted to sign the same text separately without modi-
fying it. This agreement, according to prevalent opinion, is formally
different from the previous one although it has the same content.
From the legal point of view it a contract of adhesion, as the minor
union signs a text already prepared and can only accept it.

As we have said before, the draft of the new agreement does not
include a complete renewal but only some modification of the old
one. The courts have stated that the renewal agreement is not a real
contract in the proper sense of the term, but is only a “step of a
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procedure” and is still not “able to bind parties.... because only the
effective and verified conclusion of the contract can produce its ju-
ridical effects” (Trib. Rome 19.10.1971).

The complete text, resulting from the old agreement together with
the new clauses, is prepared later, often after several months. The
problem is given by the vacancy of collective regulation between the
two agreements, the previous agreement having already expired and
new one not yet completed. The consequence is that the employer can
hypothetically not respect the contract and stipulate individual con-
tracts containing less favourable terms and conditions for workers
(except, of course, for those rights already previously acquired ju-
ridically by the worker, Cassation 1st July 1998 no. 6427; Cassation
23 April 1999 no. 4069).

Given the private nature of existing collective agreements, their
effects, both normative and obligatory, do not operate de jure beyond
termination (the so-called ‘ultra-activity principle’). But some deci-
sions state that an expired agreement still produces effects until its
renewal (Cass. 22 April 1995, no. 4563).

In any case, some current agreements contain clauses stating ul-
tra-activity (art. 36 of the national collective agreement for metalwor-
king and vehicle industries).

A specific question is posed when a new collective contract,
containing a retroactive clause, is less favourable for workers. The
modification in pejus is admitted by case law also retroactively, unless
the right guaranteed by the previous agreement has been legally ac-
quired as a “property” of the workers (Cass. 5 July 1990, no. 7050;
Cass. 18 December 1998 no. 2623).

5.2.2.  Written form, application, interpretation

Collective agreements are normally stipulated in writing. Some
opinions support the idea that the written form is a compulsory re-
quirement which, if lacking, voids the contract. Some other opinions
are against qualifying the written form as an ad substantiam require-
ment, which is, viceversa, a derogation to the general principle of a
free form for private law acts, and in any case it must be imposed by
a statute. According to the same case law, plant-level collective agree-
ments stipulated orally and merely printed on special bulletins are
legally binding. No doubts at all exist if both parties agreed auton-
omously to stipulate in writing.



Collective bargaining in Italy 185

The legal enforcement of the existing collective agreement is
secured in a way basically similar to that of any private contract. In
a trial the applicant has the burden of proof and must exhibit the
collective contract (Cass. 9 June 1982 no. 3490). The reform of the
labour procedural law introduced by law no. 533 of 11 August 1973
states that labour courts can, sua sponte, “ask the unions for the text
of collective agreements, also those stipulated at plant level, which
must be applied in the trial” (art. 425 of the Civil procedure code).

Collective or individual questions arising out of the interpretation
or application of the agreements (disputes of rights) can be brought
to the ordinary court by the individual workers and/or employer, if
it concerns the normative part, or by trade unions and employers’
associations or individual employers if it concerns the obligatory part
of the agreement.

The problem of the interpretation of collective agreements has
been questioned by labour law theory and case law. The Court of
Cassation has stated that the existing agreement must be interpreted
according to the rules (1362-1371) of the civil code regulating all
types of private law contract. These rules suggest applying mainly the
criterion of the “concrete comunis intentio of the parties” (the so-
called subjective interpretation principle) and, only if this is lacking,
the criterion which leads the judge to eliminate doubts and ambigui-
ties (so-called objective criterion). The idea is that, according to the
same higher Court, the judgement must be based on the principle of
an equitable compromise between the conflicting interests of collec-
tive actors. (Cass. 3 November 1977 no. 4693). One predominant
theory has supported the idea that the preferred criterion of interpre-
tation must take into account what is objectively expressed in the text
of the agreement, as the expression of the real will of the stipulating
bodies at the moment they reached the agreement. This doctrine is
based on art. 1366 of the Civil code which states that all private
contracts “shall be interpreted according to the principle of good
faith”. In this respect the trend of the Court of Cassation has oscillated
like a pendulum from the principle of searching for a common intent
to the doctrine of a “search for a compromise between conflicting
interests” and also the objective interpretation (P. Curzio, Il contratto
collettivo, Utet, Torino, 1984)

Conciliation procedures to settle on the interpretation and appli-
cation of the agreement are established by a large majority on natio-
nwide collective agreements, following a standardised pattern. Indi-
vidual grievances are dealt with in the first instance by representatives
of the enterprise together with shop delegates and factory councils. If
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the procedure fails, the grievance is reported to the conciliation of-
ficer’s provincial unions and to the corresponding territorial emplo-
yers’ associations.

6. COLLECTIVE BARGAINING
IN THE PUBLIC EMPLOYMENT SECTOR

The three ‘icons’ of trade union law — collective bargaining,
workers’ organisation, conflict — have been increasingly regulated in
the public employment sector in recent times in Italy, thanks to law
no. 146/1990 on strikes in essential services and, above all, to civil
service reform Decree no. 29 of 3 February 1993. This wide-ranging
and complex reform, enacted by a legislative decree, has the intention
of bringing labour legislation governing public employment as far as
possible in line with the law applying to the private sector.

It has been a sort of “revolution” in a sector traditionally consi-
dered a “divided brother” of the private employment world. The in-
tention of the legislator was to “privatise” public employees’ sources
of regulation. The decree not only recognises collective bargaining as
the regulatory source of labour relations in the public sectors but
extends to this also the rules fixed in the civil code to regulate private
law relations, albeit adapting to the specificity of a relationship where
the employer is a public body.

The reform makes an important step forward in shaping industrial
and collective relations in Italy as regards relationships between the
law and collective bargaining (and trade union freedom in general).

The private system of collective relations has been characterised
by the protection of the Constitution: union freedom pluralism, free-
dom to take industrial action and freedom of collective bargaining .
All these freedoms — guaranteed outside the enterprise perimeter —
were enhanced and made effective only by the Statuto dei lavoratori
(law no. 300/ 1970), a cornerstone for industrial democracy within
the enterprise. The Statuto mirrors and legitimises a system of coun-
tervailing power at the workplace, which is a sensitive nerve in the
industrial system. The idea of the legislator was to reproduce in Italy
the philosophy of auxiliary legislation, i.e. a kind of public law sup-
porting trade unions as an organisation, protecting rights and the
dignity of the worker as a citizen and as a protagonist of union activ-
ity, without interfering in the internal affair of the organisation.

Legislative decree no. 29/1993 contains a more direct interven-
tion to support unions and collective bargaining. It represents at the
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same time a strong interference especially in the structure (levels) of
collective bargaining, the quality of the contracting bodies, the is-
sues, topics and the legal nature of agreements and their scope of
application.

1) First of all, as we have already seen above, in the private
sector, given the presence of the affirmation of trade union freedom
in art. 39 of the Constitution, it has not been recognised that unions
have a general right to negotiate, with a mutual obligation on the part
of employers. This would have required legislative interference in the
decisions relating to collective autonomy (who the partners are, which
procedure is to be followed, the definition of a union etc.).

In the new reform of public employment the rationale is

“the extension to the public employment sphere of rules and pro-
visions of the civil code and statutes regarding private employees in
the enterprise” (art. 11, c. 4 lett.a of law no. 59/1997).

In fact, it is clearly assumed that, as regard personnel manage-
ment decisions, public administrations act “with the powers and ca-
pabilities of a private employer” (art. 5, para. 2, of decree no. 165/
2001). In other words, public managers, as regards contract of em-
ployment, do not use administrative acts of a public nature but the
negotia of private law. So the terms and conditions of work for public
employees are fixed by “individual and collective agreements” (art.
2, para. 1,lett.a, of law no. 421 of October 1992). The consequence
is that in a new context collective agreements are no longer a phase
of a more complex procedure aiming at producing an administrative
act, but they are the expression of the private collective autonomy
covered by art. 39, para. 1, of the Italian Constitution.

2) A collective agreement is also, for public industrial relations,
a cornerstone of the whole system. It has a general competence in
regulating “all topics related to the employment relationship and
collective relations” (art. 40 of decree no.165/2001).

3) A first striking peculiarity of the architecture of the collec-
tive agreement in the public sector is given by the fact that it is the
law which regulates the entire structure. Therefore the law indicates

a) levels: 1) national ‘area’ collective agreements, i.e. an area is
a homogeneous sector . These sectors can be identified by agreement
between trade unions and a special public agency which represents the
public administration in the bargaining process (Aran); 2) Framework
agreements, applicable to overall sectors or to some of those, if con-
tracting parties decide that some topics must receive uniform regula-
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tion; 3) supplementary collective bargaining, for local and peripheral
branches of public administrations. The latter level, according to the
law, deals with “the topics and within the limits” established by na-
tional collective agreements, indicating also who the protagonists of
negotiation are and the procedures they have to follow.

The main difference compared to the private structure is that here
is the law which suggests a physiognomy of collective bargaining (the
number of the levels and internal coordination, the parties).

b) Ttis still the law which promotes a national level as coordi-
nator of the whole system: supplementary and decentralised collective
agreements are considered null and void, if they do not respect their
own contractual competence assigned and imposed by the legislator
(the private system does not provide for the same sanctions).

c) Legislation interferes with the bargaining procedure, establis-
hing differences between the national sector and decentralised levels.
On this point the public presence is more relevant: the Treasury and
the Prime Minister are involved in fixing the limits for negotiators
according to the budget. A special judiciary (the Corte dei Conti)
checks whether the costs of bargaining are compatible with the pro-
grammed annual budget. Aran makes agreements following the direc-
tives from the Government, and recent experience — following the
reform of 1993 — seems to demonstrate that directives are being
strictly applied.

d) Legislation reform says that only ‘representative’ unions can
be admitted by the Public Administration to collective bargaining. In
other words, the legitimisation to negotiate is possessed only by the
union which is qualified by the law as representative (art. 43 of decree
no. 165/2001). Collective national agreements can be signed only by
those unions which altogether obtain 51 per cent of the votes in elec-
tions and of members adhering to the unions (or 60 per cent, if only
adherents are considered). In the private sector, contractual legitimi-
sation does not stem from any specific legal qualification.

According to the law the bargaining agent at supplementary levels
are the so-called ‘unitary representatives ‘(RSU), recognised in the
private and public sector as general workers and union representatives
at decentralised level. A special national 1998 Framework Agreement
provide for a parallel bargaining legitimisation both for the RSU and
representatives of unions which have signed the collective agreement
at sector level.

On the Public powers side, a special public agency has been set
up which represents ex lege all Public Administration and which
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leads all national negotiation and assists, if required, peripheral
administration in supplementary bargaining rounds.

e) The law has provided for a special mechanism to ensure the
general scope of collective bargaining. First of all it stems from the
above-mentioned attribution ex lege of power to negotiate to ARAN,
which acts on behalf of all Public bodies, and the legal effects of the
agreement are binding for all represented public bodies. Secondly,
according to the Constitutional Court (no. 309/1997), only public
administrations are exclusively bound by the agreement, as much as
they are obliged by law to conform their behaviour to what was agreed
by ARAN.

The topics dealt with at decentralised levels are mainly wage
incentives, working hours, overtime, the impact of technological
innovation and transformation on job quality and the skills of em-
ployees, external mobility and transfer, vocational training, safety at
work, equal opportunity, trade union rights. (L. Zoppoli, Ruolo e
contenuti della contrattazione decentrata nel pubblico impiego, Lav-
oro e Informazione, 1996, 4, p. 11 ff).

7. COLLECTIVE AGREEMENTS AND COMPETITION LAW

In the Italian constitutional charter there is no explicit reference
to freedom of competition. There is, though, a norm which guaran-
tees ‘freedom of private economic initiative’ which, according to the
same article, shall not however be developed so as to conflict with the
good of society or in a manner detrimental to safety, liberty or human
dignity.

The law — continues the same article — prescribes appropriate
plans and checks in order that public and private enterprise may be
directed and co-ordinated towards social ends (art. 41 of the Consti-
tution).

But the Italian law protecting competition (no. 287 of 10 October
1990) does not contain any explicit provision about possible relations
of its regulations with collective bargaining.

However, the absence of an explicit statute does not exclude a
priori that collective agreements may be evaluated in the light of the
law in question, since art. 2 of the above law forbids restrictive ‘agree-
ments’ in the field of competition, including agreements or practices
agreed ‘upon undertakings’. It is therefore a question of verifying
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whether collective agreements, stipulated by trade union organisatio-
ns representing the workers and those representing the employers or
by the trade unions and single employer may be considered agree-
ments, and thus whether the organisations themselves can be consid-
ered enterprises in accordance with the above-mentioned law no. 287
of 1990.

As regards the former aspect it should be pointed out that the
concept of an “understanding”, as defined by case law and by the
Italian Competition Authority, may refer to any type of behaviour
which aims at altering the freedom of competition, irrespective of the
means used or the choice of form.(Administrative tribunal of Lazio
section I of 12 November 1993). This could therefore cover any type
of understanding deriving from a wide range of manifestations of
private wills by the parties.

Clearly, collective agreements could also theoretically be consi-
dered as “agreements” in the sense described above, since they are in
any case agreements stipulated by two parties. It is also clear that, in
actual fact, it all hinges on whether the social partners may be defined
in terms of an “enterprise”.

A careful analysis of the content of collective agreements, howe-
ver, shows that such agreements contain, as we have stressed above,
normative and obligatory clauses. But legal theorists have also added
clauses that do not come within the two functions outlined before and
have discovered so-called institutional clauses which set up particular
bodies or institutions, such as pension funds, which arise out of the
will of the collective bargaining parties and which must carry out
specific tasks. Lastly, since the 1970s the collective agreements also
at plant level have lost their distributive and acquisitive nature. Seen
in this perspective — i.e. in terms of the restructuring of undertakings
in crisis and thus in the terms of promotion of employment — the
collective agreement has assumed a so-called procedural function. In
other words the employer’s power to manage the crisis of the under-
taking is channelled through a specific procedure.

The concept of enterprise according to law no.287 of 1990 is a
much wider concept which includes any person or body undertaking
an activity of an economic nature capable of reducing, even poten-
tially, the degree of competition, as long as the goods or services
produced are offered on the market. By applying to this definition the
consideration arising from case-law in the civil code (art. 2082 states
that an entrepreneur is a person who is engaged professionally in
economic activity organised for the purposes of production or ex-
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change of property and services) one might conclude that, as regards
the legislation on competition, one could speak of an “enterprise”
when the activity carried out is aimed at producing wealth, which
may mean not only the pursuance of profit but also simply outgoing
costs equal to income.

If we analyse the decision of the Competition Authority we can
see that it consider enterprises also as including category-based asso-
ciations if, and insofar as, the associate members carry out entrepre-
neurial activities. But in this perspective it should pointed out that the
Authority’s decision refers to Trade associations, i.e. to associations
concerned only with commercial relations, and not to employers’
associations, which, on the contrary, are concerned with collective
bargaining. If therefore these doubts exist as regards employers’ as-
sociations — in the sense that they are set up for purposes of collec-
tive bargaining — there is all the more reason for such doubts exis-
ting in relation to trade unions.

Trade unions are considered — as we have seen above — as “not
recognised associations” (art. 36 Civil code) and therefore the pur-
suance of an economic activity is not considered as one of their
main activities. In other words legal theory admits that a trade
union organisation may also carry out some form of economic
activity as a subsidiary activity (i.e. a publishing house) and in this
limited sense it considers them as enterprises in accordance with art.
2082 of the Civil code. But it does not allow that the protection of
workers’ interests may be in any way evaluated in economic terms,
precisely because such protection is carried out for the purposes of
solidarity.

It therefore follows that the social parties cannot be considered as
“enterprises” in terms of the national legislation on competition.

The social partners are in no way involved in antitrust control
either in terms of a possible restriction over their bargaining activities
in accordance with the law on competition, or in term of some rela-
tionship with the Competition Authority which has been set up to deal
with the administrative side of competition law.

As a part of the current debate on the reform of the Italian Welfare
State and on the role to be played by supplementary forms of welfare,
Community case-law (as Albany case) provides the occasion for
analysing in greater depth the role of some pension funds within the
national pension schemes also regulated by collective agreements in
Italy and, above all, the possibility of their being considered as en-
terprises and, as such, as coming under competition law. In this case,
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however, it should be pointed out that, in Italy, adhering to a pension
fund is a just voluntary act .Thus the obligation of contribution for
employers only arises if workers have decided to adhere. (B. Ven-
eziani, G. Leone, Italy, in N. Bruun, J. Hellsten (eds.), Collective
agreement and competition in the EU, DJOF Publishing, Copenha-

gen, 2001, p. 156).



Chapter 7

COLLECTIVE BARGAINING IN PORTUGAL
Bernardo Xavier, Lisbon

1. STRUCTURE OF THE COLLECTIVE BARGAINING.
PERSONAL RANGE (PUBLIC SERVICE?)

Collective bargaining aims at the conclusion of collective agree-
ments (CCT’s). CCT’S are foreseen by the Portuguese Constitution
(article 56) and are understood as being a fundamental expression of
the collective autonomy, concentrated on the trade unions, for the
self-adjustment of the interests between opposite groups, mainly in
the way that it is entrusted upon the interested parties, organised in
the respective associations, the discipline of the labour relationships.
Therefore, they comprise a regulation executed by the agreement in
the professional and economic group, in which are defined the rules
to be applicable to employees and employers in their individual
employment relationships.

In Portugal it does not properly exist a structured system of bar-
gaining (not even a prior compartmentalisation in geographic areas or
in hierarchy of organisations, or just a definition of the professional
and economic areas). Notwithstanding, it shall be distinguished three
levels: the top level; the intermediate level, related to economic
and professional sectors; and the base level, which refers to the en-
terprises.

Abbreviations: BTE (Bulletin of the Labour and Employment); CCT (collective
agreement); CGTP (General Confederation of Portuguese Workers); CPT (labour
process Code) IRCT (instruments of collective labour regulation); LRCT (Law of
collective labour bargaining); PRT (Labour regulation directive); UGT (General
Workers’ Union).
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On fop level it does not exist an inter-confederation collective
bargaining, between the 3 most important employers’ confederations
— by economic sector (industry, trade and agriculture) — and the 2
trade union confederations (ideologically separated'). On the top
level, it is also important to make a reference to the tripartite social
concertation (between the Government and the employers’ confeder-
ations and trade union confederations), which, in Portugal, reaches a
high level of formalisation and it is even foreseen by the Portuguese
Constitution (article 92). Social concertation ends up by assuming
great relevancy in collective bargaining by fixing references connect-
ed with wages and with certain questions of working time. The pa-
rameters of the wages set out in the various agreements of social
concertation are not binding, although, in practice, they serve as an
important guideline for subsequent collective bargaining.

In an intermediate level it must be considered sectorial collective
bargaining that, by being of co-responsibility of the trade unions (trade
unions and federations) and of the employers’ associations, tend to
embrace an economic sector. It is here that one of the biggest prob-
lems of collective bargaining in Portugal is raised: the structure of the
organisation of the trade unions is, many times, made by reference to
the occupation of the members and, when made by economic sectors,
it is not coherent with the organisation of the employers association,
which identify in a different way the economic sectors that they tend
to represent. Nevertheless, there is still a considerable activity of
collective bargaining on the level of the economic sectors, although
this is not updated in what relates to the prevision of the professional
categorisation.

On the base level there are several collective agreements referring
to the enterprises or to a specific grouping of enterprises or to enter-
prises individually considered. This happens, mainly with the big
companies and especially in the public sector. It is frequent that even
in CCT’s applicable to one enterprise, the intervening trade unions,
which may exceed a group of ten, cannot occasionally find a joint
bases.

As above mentioned, one cannot properly refer to a system be-
cause these forms of bargaining? are not articulated between them-

' CGTP is mainly of communist political orientation and UGT is mainly of
socialist and social-democratic orientation.

% One should point out that they do not reach all the unionised workers of the
sectors or companies in question, even if there are no parallel unions. Thus, for
instance, the signed CCT’s within a company or an economic sector may refer to
just some unions (the professional staff’s union or the worker’s union).
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selves. Preceding conditionings in what relates to collective bargain-
ing do not exist. Notwithstanding, according to the law, there is some
preference to apply agreements of entrepreneurial scope, based on the
idea that they are closer to the realities and have better capacity of
managing the specific characteristics of the productive units. LRCT
includes a complex scheme for the solution of the questions laid down
by the conflict between two or more CCT’s capable of application to
the same employment relationship.

Collective bargaining in the Public Service has a special regimen.
The rights to bargain are exercised by the trade unions of the public
service and its underlying subject is the establishment or the change
of terms and conditions of employment in the Public Sector. Accord-
ing to the law (article 4), the Public Administration and the trade
unions must assure the appraisal, discussion and resolution of the
questions by placing them in a global and common perspective to all
services and bodies and to all employees of the Public Sector. The
principle of the public interest and the principle of the improvement
of the social and economic conditions of the respective employees
must be complied with. In the Public Sector the disputes can be
settle in supplementary bargaining meetings. If an agreement is not
reached, the Government can then take whatever decision it feels
appropriate.

2. TYPES AND SPECIALITIES
OF THE COLLECTIVE AGREEMENTS

CCT refers to an agreement concluded between employers (entre-
preneurs and employers’ associations) and trade unions for the pur-
pose of regulating the working conditions that shall be in force for
the categories embraced.

In what relates to the types of CCT’S (article 2 LRCT) it is called
agreements the CCT’S entered into employers and trade unions and
collective contracts the CCT’S entered into the employers’ associa-
tion and trade unions. This means that, in the collective contracts the
signatory parties are not acting through any association; in the agree-
ments, employers represent the enterprise side. LRCT distinguishes
two types of agreements: multi-employer agreements, entered into
between a grouping of employers for a grouping of enterprises and
trade unions and company-level agreements entered into by the trade
unions and an employer for just one enterprise.
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Although they cannot be properly named collective bargaining
agreements, the arbitration award (arbitration in order to settle a
collective dispute) and the adoption agreement (contractual adoption
after the publication of the collective agreement by employers and
trade unions that did not sign them) have the same legal effects of the
CCT’s.

Lately, the doctrine has been paying attention to what has been
named as the informal collective bargaining (i.e. bargaining agree-
ments entered into between the enterprise structures of employees’
representation, such as worker’s commissions and trade union or
intersindical commissions and the respective employers), which are
foreseen by law to handle some matters in the enterprise field (lay
off, collective dismissals, redundancies, agreed enterprise regulations
and agreements to end a strike).

3. THE PARTIES: TRADE UNIONS,
EMPLOYEES’ REPRESENTATION AND OTHERS

According to the law, only the trade unions, the employers and
employers’ associations have the capacity to conclude CCT’s (article
3 LRCT). The law also clarifies that only the trade union organisa-
tions and the employers’ associations that are dully registered in
accordance with the respective legal regimen can conclude collective
bargaining agreements. Part of the doctrine considers that the work-
ers’ commissions should also be empowered to conclude collective
agreements and the project of the future Labour Code foresees this
possibility.

In the above referred informal collective bargaining it is possible
to find instruments concluded between employers and representative
structures of the employees in the company (workers’ commissions,
trade unions and intersindical commissions of the company).

In what refers to the rights to bargain in the Public Service, the
law only states that they can be exercised by the trade unions that
represent the employees in the public sector. The interlocutor is the
Government, through the person responsible for the Public Service
and the Ministry of Finances.
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4. CONTENT OF THE BARGAINING. COMPETITION LAW
(ALBANY CASE AND THE PENSION SCHEMES)

CCT’S usually distinguish between the obligational clauses from
the normative clauses. These last — which are the ones that mainly
characterise the CCT’s — have the purpose of normatively establish-
ing the working conditions, i.e the rules that the employment con-
tracts entered into between the parties embraced by the agreement
have to comply with. As so, CCT sets out the occupational categories
and careers, duration of the working time period, working breaks and
holidays, wages and further remunerations, as well as other matters
which are not subjected to contractual provision such as safety and
hygiene within the workplace. CCT’s do not only establish the rules
that will regulate the relationships between employers and employees
by them included — normative clauses. They also set out the rules
related to the concertation and relation between the employers’ asso-
ciations and the trade unions that concluded them (rules related to the
revision of the CCT, interpretation, prevention and settlement of the
disputes) and, mainly, the rule, implicit or not, of guarantee of social
peace, while the CCT is in force (this is a point of discussion in
the Portuguese Law). These clauses are those of obligational nature
(obligational clauses).

For some part of the doctrine, there are clauses, which are in
between the normative clauses and the obligational clauses. Such
clauses cannot be considered as being strictly normative as they are
not binding upon the contracts, meaning that they do not directly
create rights to the employees in the context of the employment.
They also do not simply create obligations, as their reach is diffe-
rent from the one of a simple compromise between the intervening
associations. Therefore, and for example, all compromises of organ-
isation nature connected to the enterprise made on the CCT (back up
social structures such as nurseries and canteens, establishment of more
than one day of weekly break, establishment of a career plan or a
system of promotions, etc), exceeding although the mere legal effects
of a compromise between the signatories, do not immediately create
individual rights, contractual rights to working breaks, career or
promotions, as they still depend on the materialisation or mediation
of an act of the employers. To the employees that are damaged
by the non compliance of these compromises it seems that they can
only receive compensation, based on general legal terms, and this
is due because the company did not put in force the organised me-
chanisms that should be able to materialise the benefits that were
promised.
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As clearly set out by article 5 of LRCT, collective bargaining
agreements can regulate:

a)

b)

c)

The relationship between the signatory parties, namely in
what relates to the compliance of collective agreement and
ways of settling the conflicts connected to its application
and revision;

the rights and duties of both employees and employers bound
by individual employment, namely those that the law
forwards to collective agreements;

the procedures of settling the disputes that may emerge from
individual employment contracts.

CCT’s cannot legally (article 6 LRCT) regulate economic activ-
ities, namely as regards to the hours of business for enterprises, the
fiscal system, and the price formation. They cannot also regulate and
adjust the complementary benefits secured by the Social Security, as
the Constitutional Court has ruled it is against the Constitution.

In what concerns the Public Service, the law is clear when it states
that are subject of collective bargaining, the matters, which refer to
the establishment or change of:

a)
b)
c)

d)
e)

/)
8)
h)
i)
J)
k)
1)

Wages and further remunerative benefits;
retirement pension schémes;

benefits from social services and other complementary
benefits;

formation, variation and termination of the employment;

careers of the general and special regimen and those that are
integrated in a special body, including the wage levels;

working time period and working time schedule;
regimen of holidays, absences and leaves;
regimen of the rights of collective exercise;

conditions related to heath, safety and hygiene within the
workplace;

vocational training and improvement;
disciplinary statute;

mobility regimen;
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m) recruitment and selection regimen;

n) regimen of service classification.

The structure, powers and jurisdiction of the Public Administra-
tion cannot be subjected to collective bargaining.

5. BARGAINING PROCEDURE. CONSTITUTION
OF THE BARGAINING COMMISSIONS, GOOD FAITH,
WAGE LIMITS (INCOME POLICY)

The process of putting into practice unions’ claims begins with a
proposal, issued by one or more trade unions, with the purpose of
concluding a collective agreement or to review an agreement already
in force”. It is, thereby, instituted the bargaining process.

Bargaining is made by negotiators — usually professionals — and
implies a procedure by stages, in which it exists a preliminary phase
(definition of the matters in question, protocol in order to fix the
places and a timetable for the bargaining meetings).

In the systems of trade unions’ pluralism it is usually raised the
question of which unions’ representative structure shall present the
proposals and conduct the bargaining procedure. According to the
Portuguese system, and notwithstanding the fact that it is of unions’
pluralism, it is not granted any preference to the most representative
unions because it is given to all trade union associations the power to
propose or to bargain. The associations can act individually or, more
usually, together. It is not common to have several groups of bargain-
ing (when trade union associations do not act jointly).

The procedure (article 16 and following LRCT) for bargaining
can be described as follows. The proposal to conclude or review a
CCT must be made in writing and must be presented to the other party
that shall reply within 30 days. The reply must also be in writing and
shall include a counterproposal in relation to all the clauses that are
not accepted. Proposals and replies must be well grounded. If they are
unfounded, the receiver may refuse bargaining further upon them.

The law stipulates the grounds that shall be included in the pro-
posals and in the replies:

— Levels of prices at the consumer;
— productivity;

* Employers have the right to issue a proposal, but it seldom occurs.
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— economic capacity;
— volume of sales;

— increase of responsibilities with the complementary remuner-
ations;

— working conditions in force;
— number of employees included in each category;
— increase of the responsibilities with the pay scales.

In practice, it is frequent for the proposals and replies to have a
succinct basis and it is usual for them not to comply with the legal
requirements.

As, in general, the proposal is not accept by the party to which
it is presented to, a period of bargaining begins, which shall start
within the 15 days after the acknowledgment of the reply. The parties
must define — themselves — the rules of the game for the bargain-
ing, through what has been referred above as being the written pro-
tocol that will include the timetable and the regimen that shall rule
the bargaining contacts.

It is considered that the parties involved have the duty to bargain,
being forbidden the purely neglectful procedure or a response purely
negative, and rules of good faith are also established in order to stim-
ulate the transparency of the bargaining and to avoid any dilatory
manoeuvres. Failure to negotiate has legal consequences, such as the
immediate passage to the dispute phase, expressed in the request for
conciliation. If dilatory acts or manoeuvres block the process of
bargaining it is possible for the Government to issue a PRT.

The process of bargaining is developed through meetings that
clarify the terms of the dispute, that identify the matters which can
be subjected to agreement of the parties, being the respective clauses
drafted”, and in which controversial matters, mainly those concern
the pay and its actualisations, are discussed. It is usual to have a several
counterproposals, issued by both sides, in which the positions of the
employers and the trade unions come near.

The lack of agreement, totally or partially, implies naturally the
existence of a dispute that cannot be solved by a process of bargaining
and which it is expressed by “a crisis in the direct bargaining”. The

* One can only have a true definitiveness with a global and complete agree-
ment on the matters in subject.
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collective employment dispute, legally characterised by the break-
down of direct bargaining, can be solved by peaceful ways. They are
conciliation, mediation and arbitration.

The conciliation (article 30 to 32 LRCT) is a process similar to
bargaining, with the difference that the meetings have a special im-
pulse from a third party. It because of this that this is called assisted
bargaining. Conciliation can be promoted at any time by agreement
of the parties or by the initiative of one of the parties with a prior
notice of 8 days. The process is implemented by the conciliation
services of the Employment Ministry, assisted, whenever required, by
other state departments responsible for the sector of the activity. The
services of conciliation usually act with the purpose of, in each point
of dispute, clarify the situation, bringing the parties closer, exploring
the possibilities of agreement. It is a process of peaceful settlement
that on several times has ended successfully°.

Mediation (article 33 LRCT) is a different process characterised
by leaving to a third party the responsibility of finding a global so-
lution for the case, by way of a proposal or a recommendation, which
shall be accepted or refused by the interested parties. Mediation
implies system in which the litigants are separated and in which the
mediator may engage in any privileged contacts with the parties, in
order to reach a settlement. The use of the mediation process requires
the agreement of both parties being the mediator also chosen by
agreement both of them. The proposal or recommendation shall be
issued within 20 days and shall be accepted or refused by the inter-
ested parties

This process of settlement, in practice, has a very restrictive
application if any application.

Arbitration is a decision process in which the parties entrust the
solution of a dispute to a neutral party empowered to decide the matter
through a decision, which is binding on both sides. Arbitration re-
quires the agreement of the parties and is carried out by 3 arbitrators:
two are designated by the parties (one for each party) and the third
one is chosen by the arbitrators of the parties. Although arbitrators
must be independent, what happens is that they do act upon the in-
terests of the parties that they represent. Therefore, it is entrusted to
the third arbitrator the power to make decisions as the arbitration
award is taken by majority of the votes cast.

° The newly revised law stipulates new forms of conciliation, which aim the
settlement of disputes (article 31, 2 LRCT, in fine). Thus, conciliation is closer to
the mediation hereinafter referred.
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Arbitration (article 34 and 35 LRCT) has a long tradition and has
taken upon an interesting development at the end of the corporative
regimen and it is still considered to be a useful and peaceful way of
settling employment disputes. It is not, however, usual to have settle
disputes through this way.

A system of compulsory arbitration was implemented for cases of
deadlock. The system, in practice, requires to be displayed through
the preparation of list of arbitrators agreed by the Economic and
Social Council, which has not been an easy task.

Limitations and legal blockings regarding wage increases were
frequent and resulted from income policies in a strategy against in-
flation. Nowadays, there are no legal limits connected to wage pol-
icies or income policies, even though there can be pointed out some
relevancy in random recommendations, agreed in social concertation
(for other limits please refer to point above).

The Administration and trade union associations in public ser-
vices must comply with the principles of good faith, acknowledging,
as soon as possible, requests to attend meetings and to reply as soon
as possible to the proposals of the other party. Each of the parties may
ask to the other the required information in order to exercise the right
to bargain (studies, statistics, etc.). General bargaining in the public
service must begin on the 1 September, with the presentation from
whatever party of a founded proposal. After that, a timetable for
bargaining must be set out in order for the bargaining to end before
the State budget is voted. The parties should give stated reasons for
their proposals and counterproposals, and should reach a settlement
within a reasonable timing. The meeting shall be documented, and the
minutes shall include the points where an agreement was reached. The
call for the meetings must be made in accordance with the legal re-
quirements and with a prior notice of 5 days, unless other period is
agreed upon.

6. THE PERFECTION OF THE AGREEMENT:
REQUIREMENTS. IS IT MANDATORY THE OFFICIAL
PUBLICATION OR OTHER PUBLICATION? IS IT
NECESSARY THE WRITTEN FORM? DOES IT NEED TO
BE REGISTERED IN ANY REGISTRATION OFFICE?

CCT’s are a result of a bargaining process and it is relevant to
underline that conciliation and arbitration have the same bargaining
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nature, as the way of settling the dispute is through the common will
of the parties involved. The settlement must be materialised in a
written document, signed by the representatives of the parties (article
4 LRCT).

CCT’S are not subjected to governmental approval, requiring only
to be lodged with the Ministry of Employment (article 24 LRCT) and
must later be published in the Bulletin of the Labour and Employment
(article 26 LRCT). The lodgement shall be refused if the essential
requirements are not met, if the texts are not accompanied by the
representation titles required ® and if the minimum period of notice
required in order to stabilise the IRCT’s is not complied with (more
or less one year).

The law (article 25 LRCT) establishes that only by an agreement
of the parties, and as long as the lodgement is not made, can any
change, formal or material, be made to the content of the collective
agreements.

As set out by article 10 LRCT, the instruments of collective
bargaining will enter into force after their publication, in the same
terms as those applicable to the legal diplomas. It is understood that
the date of the publication is the date of the distribution of the Bul-
letin of the Labour and Employment, in which the agreements are
included.

In the public services, the agreement is signed by the parties and
binds the Government to adopt all legal or administrative measures,
within the maximum period of 180 days.

7. EFFECTIVENESS (EFFECTS AND SCOPE
OF APPLICATION). “ERGA OMNES” EFFECTS. WHAT
HAPPENS WHEN THE AGREEMENT EXPIRES? SHOULD
IT BE GIVEN A NOTICE OF TERMINATION?

In what refers to the scope of application of CCT’s it is important
to separate the personnel coverage, from the geographical coverage,
from the duration of collective agreements.

® The representatives of local trade unions are the trade union officers who
bear a credential with powers to negotiate or a written mandate signed by the
relevant trade union officials, explicitly giving powers to negotiate and participate.
The revocation of the mandate will only be effective after having been commu-
nicated to the relevant Public Administration services.
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Personnel coverage. In relation to the normative clauses of the
CCT’s, the principle of membership rules that these clauses are only
binding on the employment relationships existing between the em-
ployees and employers which are members of a signatory party (and,
in relation to the later, are also binding on those that directly conclude
CCT’s — article 7 LRCT) ’. As mentioned, trade unions, employers’
associations and employers can adopt collective agreements already
published. The adoption (article 28 LRCT) is made by an agreement
entered into between the interested party and those should have been
the other parties in the bargaining, if these had occurred. Therefore,
an adoption may imply the extension of the scope of the CCT. Nev-
ertheless, it is mainly through PE (extension directives issued by the
Government broadening the scope of application of collective agree-
ments to employees and employers that did not sign it) that it is
achieved what it is called as the “erga omnes” effect. The extension,
mentioned in article 27 LRCT, is an administrative procedure in
which, by ministerial regulation, it is ruled that the scope of a specific
CCT shall be applicable to the entities inside the same sector and to
employees with the same occupation, notwithstanding the fact that
they are not members of the signature parties, but as long as they
perform the activity in the area and the scope previously defined. For
areas outside the scope of a CCT there can also be issued extension
directives regarding companies and employees of the pre-defined
occupational and economic sector if no employers’ associations or
trade unions exist and if the social and economic conditions are met.

In practice, CCT’s, even if it does not exist an extension directive,
are usually applicable by the company to all of the employees em-
braced by the category, notwithstanding the fact if they are members
or not of the signing trade unions® °.

’ Concerning collective agreements between upper level trade unions (confede-
rations) and intermediate level (federations, unions), these are applicable to the wor-
kers and employers who are members of the trade unions represented by the above-
mentioned unions. There are no registered cases of inter confederate agreements.

¥ We believe it is not a legal obligation emerging from the equality principle.
The reasons for such application are practical reasons: if the companies didn’t
extend the collective bargaining agreements with the new benefits to the workers
who are not part of any trade union, they would be encouraging those workers
to join those unions so as to enjoy the same benefits. On the other hand, it would
be more difficult to manage the personnel if they were not treated equally and the
reasoning behind the agreement would be wasted.

° The statistics published by the MT use coverage ratios with high percentages.
In a quick analysis of the V point, the Personnel Map of 1998 (published in May
1998) indicates that of the 2 166 373 workers in mainland Portugal, 2 110 007
are covered by IRCT’s. Even analyses made with lower numbers indicate a large
coverage by IRCT’s (more than two thirds) in the Portuguese workers universe.
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It is possible to note several situations of conflict between collec-
tive agreements (article 14 LRCT) that are settle by the criterion of
specificity of the agreements (if one of the agreements is a multi-
employer agreement or a company-level agreement then it is this that
prevails) and by the criterion of favourability towards the employee.

Geographical coverage. CCT’s must expressly define the geo-
graphical area to which they are applicable. This area must corre-
spond to a common area of representation covered by the signatories.

Duration. The general rule is that agreements are valid for what-
ever period is expressly agreed between the parties. In Portuguese
Law there were minimum periods of validity (in principle 2 years and
12 months for the wage tariffs). Nowadays, CCT’s may directly
establish these periods. Indirectly there is always a minimum of va-
lidity in face of the duration obstacles connected with the prior notice
of termination and the lodgement ' CCT’s sometimes look for retro-
active effects, mainly in order to recover the erosion of the wages,
even when the law establishes obstacles towards that retroactivity
(article 6, point 1, f) LRCT). CCT’s also have ultra-active effects
because — in accordance with article 11, point 2 LRCT "' — they are
maintained in force till other instruments of collective regulation
replace them.

The law is not clear in what relates to the need and effects of the
termination with prior notice. According to the law (article 16, point
5 LRCT) it seems that it is required a new CCT proposal for the
termination with prior notice to produce effects.

The termination with prior notice must respect the required sta-
bility of the CCT (article 16, point 2 LRCT). In certain circumstances
there can always be a termination with prior notice., being the most
expressive circumstance the one related to the transfer of undertak-
ings (article 16, point 3 LRCT).

The maintenance in force of the CCT’s as long as they are not
replaced (ultra-active effects) has been raising some doubts. Can
article 11, point 1 LRCT be understood as consecrating a perpetuation
of the respective legal discipline? In accordance in the majority of the
opinion, the provision has only the purpose to avoid a blank mean-

' The collective bargaining agreements can only be repudiated 10 months after
it has been deposited. On the other hand, the deposit of a new convention must
be refused if a 12-month period, referred to the previous deposit of the convention
that must be altered or substituted, has not elapsed.

" As it will be demonstrated hereinafter, the meaning of this rule is contro-
versial.
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while bargaining is in process. The conventional compromise ex-
pressed by the limitation in terms of duration in not compatible with
a perpetuation, based only upon the will of the parties that insist in
attaching it to the old contract, made for a short period of time. Point
2 of article 11 LRCT has the only purpose of avoiding the normative
blank, which would dramatise the revision process and the renegoti-
ation of the collective agreements. In our opinion, post-effects will
only be maintained as long as it is consider indispensable for the
negotiation or the preservation of an adequate normative cover. In
fact, if it were not like this, the termination of the validity of an IRCT
would have no effect. It would constitute a very serious twist in the
principle of the collective autonomy if it was admitted that the pre-
establishment of the duration of the collective agreements had no
effect in a way that — passing the period of validity — the system
of collective relationship would be indefinitely maintained.

CCT’s involve a creative act of legal rules because they establish
the conditions that will be binding on the individual employment
contracts and, therefore, work as a source of labour law. It is admitted
that, in principle, the clauses set out in CCT’s are the minimum of the
employment conditions, allowing the employment contracts to estab-
lish more favourable conditions to the employees. These more fa-
vourable conditions, set out by law or by the CCT’s, are not mate-
rialised in the contractual statute of the employee: the doctrine has
been rejecting the thesis of the incorporation of the legal rules (as
well as those of the CCT’s) in the individual employment contracts.

In what concerns the continuity of the effects of the collective
agreements, the general principle is the precaution of the acquired
rights: “the employment conditions established by a collective instru-
ment can only be reduced by another collective instrument if the
respective text is, globally considered, more favourable” (article 15,
point 1 LRCT). This means that it is only allowed to change a given
benefit or advantage if the same is replaced by another one with the
formal precautions above referred, being the acquired rights there-
fore harmed (article 15, point 2 LRCT), although it is safeguarded
the fact that the employees will be globally treated in a more favour-
able way. Some part of the doctrine is of the opinion that it is valid
for the CCT’s to expressly reduce the working conditions established
in previous instruments in a bigger extension when comparable to the
one that results from the article 15 above mentioned.
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8. MANAGEMENT OF THE COLLECTIVE AGREEMENT.
WHO AND HOW SHOULD ONE BE RESPONSIBLE FOR
THE APPLICATION, INTERPRETATION, DISPUTES, ETC.
OF THE CONTENTS BEFORE A CLAIM IS PRESENTED
BEFORE THE COURTS? IS THERE A JOINT COLLECTIVE-
AGREEMENT COMMITTEE?

The processes of bargaining are outside the scope of the CCT’s
and, therefore, a reference should be made to the permanent bargain-
ing. In fact, the results that emerge from collective bargaining make
it a true institution that shall assure the permanent and direct contact
between employers and trade unions. One example is the joint-collec-
tive agreement committees, foreseen by law, which are empowered
to interpret the agreement’s provisions. Unanimous decisions issued
by these committees will have the same binding force of the CCT’s.
It can also be considered that the joint collective—agreement com-
mittees have the function of supplement the CCT.

It also happens that, on many times, the above mentioned perma-
nent bargaining — still without legal prevision — are focused on
the application and performance of the CCT or in the issuance of
regulation instruments foreseen by them (careers regulation, social
benefits, etc.).

It is also foreseen the judicial interpretation of the IRCT’s pro-
visions, with binding effects to all interested parties (article 183 and
following CPT). It is given to its decision the amplified value of
review (i.e. decision that uniforms the rulings of the Courts).

9. IMPUGNATION OF THE COLLECTIVE AGREEMENT. IS
IT POSSIBLE TO JUDICIALLY CHALLENGE THE
COLLECTIVE REGULATION OF THE AGREEMENT?
WITH WHICH GROUNDS? ARE THERE ANY
ALTERNATIVES TO THE COURTS, SUCH AS
CONCILIATION BODIES AND CONCILIATION
METHODS?

There are special employment collective disputes that can be settle
by the Courts, although in practice it is not usual for the trade unions
(or employers’ associations) to go before them. The law foresees the
situations in which the Courts may settle the employment collective
disputes. In such perspective it is relevant the process of making
IRCT’s provisions voidable: article 43 LRCT establishes that trade
unions and employers’ associations (as well as employees and em-
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ployers that may be interested) can present before the Courts legal
suits, in which it is claimed that IRCT’ provisions are avoidable
because against the law.

The non judicial systems for the settlement of the disputes con-
nected with the change of the CCT’s (or with its conclusion) are the
already mentioned bodies of conciliation working at the MT that
represent an administrative assisted bargaining, and the mediation and
arbitration systems legally foreseen in detail but which, in practice,
do not achieve great results, due to the lack of interest of the parties.
MT applies the normative possibilities of the PE in order to extend
the scope of the CCT’s to all employees of the embraced companies
and to all employers of the included sector. While the extension di-
rective still has the characteristics of the collective autonomy, the PRT,
being a source exclusively prepared and issued by the Government,
is of exceptional nature. It is only valid to issue a PRT when it is not
possible to issue an extension directives and when of the following
requirements are met: non existence of employers’ associations or
trade unions, consecutive refusal from one of the parties to bargain,
existence of dilatory acts or manoeuvres that block the normal progress
of the bargaining (article 36 LRCT). The Government has already
issued PRT’s in cases where there is a bargaining deadlock that is
clearly outside the conditioning foreseen by the LRCT. This situation
has not been very common in the last years and the project of the
Labour Code will limit the Government powers.

10. OTHER RELEVANT QUESTIONS
10.1. Historic background

In Portugal, in the beginning of the XX century, CCT’s were not
of common use in the employment relationship’s field, and this is due
to the lack of strength of the associations and the weak industrialisa-
tion of the country. The legal doctrine of the time considered valid
the conclusion of a CCT, even if there was no specific legal frame
given to it. Nevertheless, it seems that the first instruments with some
kind of similarity to the present collective agreements were conclud-
ed after the recognition of the right to strike (Diploma 6.12.1910)
and had later their legal basis in the Diploma 10 415, of 27.12.1924.

Only with the corporative system, and after the Statute of the
National Labour (Diploma 23 048, of 23.09.1933), were collective
agreement concluded in a considerable number and started to have an
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important role in the development and improvement of the working
conditions. Hundreds of CCT’s were signed because of the general
provisions of the Statute of the National Labour, being the first de-
tailed regulation issued by the Diploma 36 173, of 6.03.1947. This
diploma offered a suitable legal frame for the CCT’s but left un-
solved the problems raised with the lack of interest of the employers
to bargain, only possible to be removed by administrative pressures
and the threat of settling the disputes at Governmental level, because
trade unions operated in a very restrictive area and were not allowed
to strike, which was in fact considered a crime. The diploma estab-
lished a heavy administrative control mechanism of the legality and
merits of the CCT’s. Even during the corporative system, an impor-
tant step was given with the publication of the Decree law 49 212,
28.08.1969, through which a true obligation to bargain was created
and the respective duty was placed under the parties in dispute. Fur-
thermore, peaceful ways of settling collective disputes were materi-
alised and the system of arbitration and mediation was imposed.
Although employees had not yet seen the right to strike recognised,
trade unions were empowered with more mechanisms that would in
the future allow them to conclude more favourable collective agree-
ments. This improved the spirits of the employees, notwithstanding
the further amendments that this diploma was later subjected to (De-
cree Law 492/70, 22.10). Immediately after the revolution of the 24
of April 1974, the inversion of the relations of strength between the
social partners promoted the increase of the employment benefits
through a large number of CCT’s, which were not adequately
guaranteed in terms of contents and form. With the Decree law
292/75, 16.06, the first legal diploma, after revolution, was issued,
although its content was not thought in a very systematic way. This
diploma has regulated the intervention of the Government in a very
detailed way and some of its provisions can be included in a slow-
down process in what related to employment benefits

Already in a phase of political stabilisation and in connection with
the Portuguese Constitution, it was published the Decree law 164-A/
76, 28.02, inspired in the principles of liberty and transparency of the
collective relationships and in the reduction of the State intervention,
diploma that was later subjected to some amendments (Decree law
887/76, 29.12, Decree law 353-G/77, 27.08).

The diploma presently in force (Decree law 519-C/79, 29.12,
diploma which has been identified as LRCT) '* is technically more

12 Changed by the Decree law 87/89, 23.03, Decree law 209/92, 02.10 and
by the Law 118/99, 11.09
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effective and was issued with the purpose of granting the bargaining
process to the parties and by reaffirming the collective autonomy,
making nevertheless the social partners more aware of their duty to
bargain.

On the other side, the diploma tries to improve the intervention
of the Government in these questions. Lately, greater strength has
been given to arbitration.

10.2. Present situation

There is a clear crisis in collective bargaining due to the difficul-
ties that the social partners have to renew the agreements and reach
a stetlement. It is in preparation a new Labour Code that, in this area,
may introduce some dynamics in collective bargaining in order to
find solutions to the erga omnes effects and that may empower work-
ers’ commissions to conclude collective agreements.

10.3. Legal diploma

The diploma presently in force is the Decree law 519-C/79, 29.12,
amended by the Decree law 87/89, 23.03, Decree law 209/92, 02.10
and by the Law 118/99, 11.09. The diploma that establishes the terms
and conditions of collective bargaining in Public services is the Law
13/98, 26.05



Chapter 8

THE STATUS AND FUNCTION OF COLLECTIVE
AGREEMENTS IN THE UNITED KINGDOM

Alan C. Neal, University of Warwick

1. INTRODUCTION — ON COLLECTIVE AGREEMENTS

For the United Kingdom commentator, it is important to stress,
from the outset, the unique nature of the United Kingdom’s approach
to the phenomenon of the collective agreement. Thus, while it is clear
that “England was the home of collective bargaining”, yet “the Eng-
lish system of collective bargaining and the collective agreement to
which it has given rise represent the exception to, rather than a pattern

9 1

for, the majority of Western industrialised countries” .

In terms of possible classification, United Kingdom developments
have rejected a role for the collective agreement as a regulatory in-
strument through the notion of “agency”. Thus, theories such as those
of Philipp Lotmar, set out in his work Die Tarifvertrige zwischen
Arbeitgebern und Arbeitnehmern (1900), have no relevance as an
explanation of the effect of United Kingdom collective agreements.
Even in the House of Lords case of Heatons Transport Ltd v TGWU 2
which has been described as “The judicial statement most favourable

" F. Scumipt & A. C. NEAL, Collective Agreements and Collective Bargaining,
International Encyclopedia of Comparative Law (Tiibingen, 1984), Vol XV,
ch 12, para 66. Much of what follows in this report has been drawn from work
done by the author in the course of co-writing the F. Scamipt & A. C. NEAL
volume, together with preparatory work for ALan C. NEaL, “The Collective Agree-
ment as a Public Law Instrument”, in E. K. BANAkaAs (ed), United Kingdom Law
in the 1980s (London, 1988); and Aran C. NeaL, “We Love You Social Dialogue
— But Who Exactly Are You?”, in FONDAZIONE GIULIO PASTORE, La contrattazione
collettive europea: Profili giuridici ed economici (Milan, 2001), pp. 113-127.

2 [1973] AC 15.
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to the view of the union as agent for its members”, there is no sug-
gestion of any general applicability of the theory of agency in this
context”.

Nor does the notion of “normative effect”, as propounded by Hugo
Sinzheimer at the beginning of the twentieth century in his influential
work Der korporative Arbeitsnormenvertrag (1907-8), serve to estab-
lish the functioning of collectively agreed terms in the United King-
dom context.

By the same token, the notion of the collective agreement as some
form of “third-party beneficiary contract”, as formulated by Raynaud,
in his Le contrat collectif de travail (1901), is inapplicable to a sys-
tem where the doctrine of “privity of contract” plays such an impor-
tant role in limiting the range of beneficiaries who may enforce the
arrangements set down in a contract to which they are not directly
party *.

Any notion that the scope of a collective agreement should be
subject to some form of “extension”, along the lines, for example, of
French developments, has also been rejected in the United Kingdom
context. However, it should be mentioned that some limited extension
has, in the past, been possible in two contexts: (a) under wartime
legislation and through similar subsequent provisions’; and (b) by
means of a procedure contained in legislation dating from 1939,
which, in a much modified form, was eventually abolished by the
Employment Act 1980°. Modern United Kingdom labour law, how-
ever, no longer offers scope for such an extension technique.

It may thus be concluded that the United Kingdom picture in
relation to the collective agreement is one of a-typicality in terms of
modern developments within Western industrialised systems. Further-
more, as will be illustrated later in this report, the removal of the
collective agreement from interference by the judiciary “enables the
bargaining parties in England to reach agreements embodying the

fruits of their negotiations without fear that these will be struck down

or restrictively interpreted by the judges™’.

3 P. Davies & M. FReepLAND, Labour Law: Text and Materials (2nd ed.,
London, 1984), p. 284.

* A situation which remains the case notwithstanding important recent adjust-
ments in relation to the doctrine of privity of contract within the United Kingdom
legal system by means of the Contracts (Rights of Third Parties) Act 1999.

° See on this O. Kann-Freunp, “Legislation through Adjudication. The Legal
Aspect of Fair Wages Clauses and Recognised Conditions” (1948) 11 MLR 269
and 429, especially footnotes 5 and 6.

® Employment Protection Act 1975, s. 98 and Schedule 11, now repealed.

" F. Scumibt & A. C. NEAL, op. cit., para 339.
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The reasons underlying such a course of development owe much
to the particular context of the industrial relations system which has
grown up in the United Kingdom, and it is to a consideration of that
system that one must now turn.

2. THE NATIONAL CONTEXT:
UNITED KINGDOM INDUSTRIAL RELATIONS

The United Kingdom system of industrial relations grew out of
de facto power relationships between groups of workers and their
employers. Indeed, the modern picture reveals the extent to which
relationships and patterns of behaviour created over time by the la-
bour movement in harness (sometimes harmonious, often conflictual)
with industrial employers, continue to exert an important determining
influence over the scope for future developments and changes.

This United Kingdom system has never had a “characterising”
mould imposed upon it by the legislator, nor has it developed in
response to any coherent ideology provided, for example, by Church
or by political parties. Indeed, there has never existed in the United
Kingdom the degree of detailed legal regulation for collective
bargaining so often to be seen in countries where the very existence
of a labour movement has in large part been due to intervention
and support by the legislator. Nor are United Kingdom industrial re-
lations characterised by the religious partitions evident, for example,
in parts of Southern Europe. By the same token, fundamental
political-party ties, such as those enjoyed by many North European
labour movements, are absent from the United Kingdom picture.
Instead, the United Kingdom industrial relations system is unique.
It is an exception, whose blend of apparent structural anarchy, infor-
mal relationships, extra-legal regulation, and continuing ad hoc
adaptation has fascinated observers, both at home and abroad.
It is also a phenomenon which consistently amazes ‘“rational” ob-
servers by its ability to give rise to, and subsequently disentangle
itself from, the most remarkable and strange convolutions and diffi-
culties.

Irrespective of political starting-point, observers have consistent-
ly commented upon the qualities of “differentness” which make the
United Kingdom system of industrial relations a dangerous creature
for purposes of comparative evaluation. Thus, for Hugh Clegg, com-
menting in 1979 upon the locus of bargaining, “workplace bargaining
and trade union organization in the workplace ... are uniquely impor-
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tant in contemporary Britain compared with the past or with countries

overseas” .

To the Donovan Commission, concerned with influences upon
the bargaining system during the mid-1960s, it appeared that, “Until
recent times it was a distinctive feature of our system of industrial
relations that the State remained aloof from the process of collective
bargaining in private industry””’.

As regards the product of bargaining, the Donovan Commission
identified “the general practice in this country of allowing agreements
to run for an indefinite period. In most other countries agreements
run for a stipulated period”'’, while the late Sir Otto Kahn-Freund,
noting the practical effects of collective bargaining and collective
agreements, pointed out, as “a unique feature of British industrial
relations”, that, “provisions [in various pieces of legislation] never
prevented an individual employer and employee from validly agree-
ing upon eg a wage lower than that laid down in the relevant collec-
tive agreement...” "',

More generally, E.J.Hobsbawm, commenting from a compara-
tive historical perspective, has made the point that, “In Britain, where
the working class has been for almost a century far too strong to be
wished away by the ruling classes, its movement has been enmeshed
in the web of conciliation and collaboration more deeply, and far
longer, than anywhere else” '*.

Even modern labour lawyers espouse this view, so that, for
example, in the first (1979) edition of their important Labour Law,
Text and Materials, Paul Davies & Mark Freedland felt able to com-
ment that, “The British system of industrial relations follows a pat-
tern common amongst industrialized nations in its reliance upon
collective bargaining, although the particular forms of collective
bargaining in Britain are perhaps peculiar to it”".

It has long been pointed out that a characteristic feature of United
Kingdom industrial relations is that the State has not intervened in

¥ H. CLecG, The Changing System of Industrial Relations in Great Britain
(Oxford, 1979), p. 7.

® Report of the Royal Commission on Trade Unions and Employers’ Associa-
tions 1961-68, Cmnd 3623, para. 39.

' Ibid., para 60.

""" O. KanN-FreuND, Selected Writings (London, 1978), p. 17.

2 E. J. HoBsBAwM, Labouring Men: Studies in the History of Labour (London,
1964), p. 336.

5 P. Davies & M. FREepLAND, Labour Law: Text and Materials (st ed.,
London, 1979), p. 29.
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collective bargaining, either to give legal support to the position and
status of parties to the bargaining, or to regulate in detail the proce-
dures and content of their bargaining. This absence of use for the law
as an instrument for regulating industrial relations is said to be unique.
Furthermore, the law does not even recognise the product of collec-
tive bargaining as constituting an agreement backed by the legal
support and sanctions normally available for agreements made freely
between parties of full capacity. The notion of the collective agree-
ment as a “gentlemen’s agreement” is well known, and has been
espoused by academic writers, the courts, and, now, the legislator.
This approach of “legal abstentionism™ has been said to have perme-
ated through into the traditions of United Kingdom industrial rela-
tions and labour law, with the consequence that the law is even claimed
by some to have no proper role to play in industrial relations.

However, the validity of the orthodox view stated above has been
called into question in recent years. As the flood of legislative reg-
ulations impinging upon the collective bargaining process has swept
across the plains of “free collective bargaining”, as attempts by suc-
cessive governments in the 1960s and 1970s to impose incomes pol-
icies restricted the scope of that freedom to bargain, and as public and
governmental reaction to the extended use of the weapon of industrial
conflict brought calls for restrictions upon the right to strike and to
take other industrial action, even the most loyal adherents to the notion
of “legal abstentionism” have found it an uphill struggle to maintain
that posture in the face of developments since the publication of the
Donovan Report in 1968.

In part, it may be conceded that the explosion of legislative ac-
tivity relevant to the United Kingdom labour market came in response
to a range of external pressures such as commitments to the standards
established through the International Labour Organisation and entry
into the (then) European Economic Community. So, too, widespread
calls for anti-discrimination legislation during the late 1960s and early
1970s contributed to the introduction of statutorily-backed rights and
duties in relation to decision-making on the criteria of sex and race '.

Yet, the fact remains that, whatever judgment history may have
to make upon the Industrial Relations Act 1971, that short-lived
product of the 1970-74 Conservative government under Prime Min-
ister Edward Heath, the enactment of that statute, with its attempt to

'* Later to be complemented in respect of disability discrimination, and shortly
to be extended to cover discrimination on the basis of age, religion or sexual
orientation.
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establish a legislative framework for collective labour relations and
individual employment relationships, marked a fundamental shift in
emphasis for labour market reforms in the United Kingdom. The law,
with all of its virtues and imperfections, had entered the field of
industrial relations. Since then, despite strenuous efforts to bring
about a reversal, the law has remained a potent instrument of regu-
lation and reform. Statute law, with its wealth of minute detail on
dismissal, discrimination, sickness, discipline, lay-off, freedom of
association, time-off from work, maternity rights, and health and
safety at work, has been utilised by both Labour and Conservative
governments over a quarter of a century to introduce change and,
thereby, to influence the operation of collective bargaining and la-
bour relations in the United Kingdom.

This is not, however, to say that coherent and comprehensive
legislative regulation, of the kind envisaged in the Industrial Rela-
tions Act and such as is to be found in many other parts of the world,
has been imposed over all stages of collective bargaining. However,
the extent to which the phenomena which Kahn-Freund has described
as “auxiliary” legislation have become more extensive, and the degree
to which intervention by restrictive legislation into the sphere of
industrial action and the organisation of trade unions themselves has
been increasingly prevalent, indicate that this legislative surge has
been significantly more important and long-lasting than many of its
critics would have had us believe. In modern United Kingdom indus-
trial relations, the importance of labour law is inescapably a phenom-
enon which (be one employer, worker, trade union, or academic
commentator) one ignores at one’s peril.

3. THE COVERAGE OF COLLECTIVE BARGAINING
AND AGREEMENTS IN THE UNITED KINGDOM

3.1. As Reported by the Donovan Commission

In 1968, the report of the Donovan Commission offered an anal-
ysis of United Kingdom industrial relations as it appeared in the
private sector in manufacturing industry. It is well known that the
conclusion that

“Britain has two systems of industrial relations. The one is
the formal system embodied in the official institutions, the
other is the informal system created by the actual behaviour of
trade unions and employers’ associations, of managers, shop
stewards and workers”,
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has largely set the pattern against which studies of the United King-
dom system have been conducted for the past quarter of a century.
The “formal system” was confirmed as being that identified by the
Royal Commission on Labour of 1891, ie:

“Powerful trades unions on the one side and powerful as-
sociations of employers on the other have been the means of
bringing together in conference the representatives of both
classes enabling each to appreciate the position of the other,
and to understand the conditions subject to which their joint
undertaking must be conducted ...”,

while the “informal system” was said to be

“...founded on reality, recognising that the organisations
on both sides of industry are not strong. Central trade union or-
ganisation is weak, and employers’ associations are weaker” >,

The ensuing analysis of the Donovan Commission rested upon
this conflict between the “formal” and the “informal” systems, and
upon the inapplicability of most industry-wide agreements to effec-
tive industrial relations. The means of reform was perceived as being
the factory-wide agreement, although, for a multi-plant company, a
company agreement would suffice, given sufficient scope for factory-
level negotiations.

3.2. Shifts away from the Donovan Pattern

During the 1970s, there was a shift away from this formal system
of collective agreements to a single-employer system. Details of this
shift are to be found in the data collected for the 1973 and the 1978
New Earnings Surveys (which contained specific questions on collec-
tive agreements), in the Workplace Industrial Relations Survey, and
in a number of further surveys on the United Kingdom industrial
system. Indeed, in a study of 970 manufacturing companies, Brown
suggested that, by 1978, ““...single employer bargaining has become
the most important means of pay determination for two-thirds
of manual workers. Among non-manual workers, single-employer
arrangements now determine pay for almost three-quarters of em-
ployees™ "°.

This finding was supported by Daniel & Millward, reporting on
the Workplace Industrial Relations Survey, who found that 58% of

> Cmnd 3623, para 49.
' W. BrowN, The Changing Contours of British Industrial Relations (Oxford,
1981), pp. 24-25.
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those asked considered the basis for the most recent pay increase to
have been as a direct result of collective bargaining. Of the total, 34%
considered the most important level of collective agreements as being
at a national and regional level; 13% at company level; and 10% at
the plant or establishment level. However, far greater importance was
attributed to plant bargaining in large workplaces, and the manufactur-
ing sector regarded plant bargaining as the most important level of
negotiation .

The only available comparative statistics on collective agreement
coverage were provided by the 1973 and the 1978 New Earnings
Surveys. These provided a breakdown of collective bargain type by
industry sector and category of worker. The major trend, away from
national-only bargaining, suggested by Daniel & Millward and by
Brown was repeated in the New Earnings Survey data for all indus-
tries and types of worker. The type of collective bargain which showed
an increase was the range of company/district/local bargains, or, fre-
quently, no collective agreement at all. The general shifts were,
however, quite small, and not as dramatic as those suggested by the
surveys mentioned above.

3.3. The United Kingdom at the turn of the Millennium

The most recent data indicating the state of play for collective
bargaining and collective agreements in the United Kingdom is con-
tained in the results of the 1998 Workplace Employee Relations Sur-
vey '®. This makes very clear the dramatic changes which occurred in
relation to collective labour relations in the United Kingdom during
the two decades following the arrival in office of a Conservative
government under Prime Minister Margaret Thatcher in 1979 "°.

After outlining a number of substantial changes in the make-
up of United Kingdom enterprises during this period — including the
important observation that “in direct contrast to the situation in 1980,
the majority of large private sector workplaces are now found in the
service sector rather than in manufacturing” — the survey results
indicate similarly dramatic changes in the pattern of industrial rela-

"'W. W. DaNIEL & N. MILLWARD, Workplace Industrial Relations in Britain.
The DE/PSI/ESRC Study (London 1983), ch VIIL

" The data is presented and analysed in M. CuLLy, S. WoODLAND, A. O’REILLY
& G. Dix, Britain at Work: As depicted by the 1998 Workplace Employee Relations
Survey (London, 1999); and in the companion volume, N. MIiLLWARD, A. BRYSON
& J. FortH, All Change at Work? (London 2000).

' See, in particular, the presentation in chapter 10 of Britain at Work...,
op. cit.
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tions and bargaining taking place at the same time. Thus, in respect
of the employers’ side, it is reported that:

“Multi-employer bargaining, which had greatly dimin-
ished in importance in the 1980s, became even more of a rar-
ity in the 1990s. Among workplaces with recognised trade un-
ions, multi-employer negotiations affected the pay of some or
all employees in 68 per cent of workplaces in 1980. In 1990
this had fallen to 60 per cent, but in 1998 it was down to 34
per cent. In all three broad sectors of the economy the fall over
the whole period 1980 to 1998 was substantial: in public serv-
ices the drop was from 81 to 47 per cent; in private manufac-
turing it was from 57 to 25 per cent; and, most dramatically, in
private services, from 54 to just 12 per cent.”

Indeed, so dramatic have the changes been that the overall con-
clusion offered is that the public sector emerged as the only major
sector of the economy where multi-employer bargaining remained
common in 1998, while private sector employers “had effectively
abandoned acting jointly to regulate the terms and conditions of
employment” .

Meanwhile, on the employee side, the survey results show that:

“Having held steady from 1980 to 1984, union presence at
workplace level fell sharply from 1984 to 1990 and did so
again between 1990 and 1998. From 73 per cent of workplaces
in 1980 and 1984, the proportion fell to 64 per cent in 1990
and then to 54 per cent in 1998 *'.

A similarly sharp decline in the density of trade union member-
ship was reported, such that “this fell from 65 per cent in 1980 to 58
per cent in 1984 and to 47 per cent in 1990. By 1998 it was down
to 36 per cent.” At the same time, “After remaining stable in the early
1980s at roughly 65 per cent, the proportion of workplaces with
recognised unions declined substantially from 1984 to 1990, a trend
that continued through to 1998. The figure fell from 53 to 42 per cent
in the most recent period”*.

These trends, taken together, unsurprisingly led on to confirma-
tion, in the modern United Kingdom industrial relations context, of
a pattern of declining coverage of collective bargaining. Thus:

“In the public sector, where pay review bodies replaced
joint regulation for some major occupational groups and some

» Ibid., p. 229.
' Ibid., p. 234.
> Ibid., p. 238.
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derecognition had also occurred, aggregate coverage fell from
80 per cent in 1990 to 63 per cent in 1998. In private manu-
facturing the fall was slight, from 51 per cent to 46 per cent of
employees. Private services was the sector with the largest pro-
portionate fall: from 33 per cent to 22 per cent” >,

Looking at the picture overall, the authors of the survey results
observe that:

“Our survey series is at its most authoritative in document-
ing the decline in the institutions that exemplified the system
of joint regulation that existed at the end of the 1970s. In
1998, the workplace coverage of multi-employer bargaining
was half what it was in 1980. Trade union membership had
nearly halved, while the recognition of trade unions by man-
agement for negotiating terms of employment had fallen by a
third. Compulsory union membership arrangements had all but
disappeared” **

The only ray of bright light appeared to come in the comment
that, despite all this:

“...while trade union representation was disappearing at an
accelerating rate, not all of the indicators of union presence
and activity suggest increasing weakness. Union representa-
tives maintained their presence from 1990 onwards and the
decline of full-time representatives that had occurred in the
1980s did not continue. Union representation continued to be
associated with the existence of other channels of communica-
tion between employees and management, including general
consultative councils and health and safety committees” *°.

4. THE LEGAL STATUS OF THE UNITED KINGDOM
COLLECTIVE AGREEMENT

The collective agreement is one of only a very small number of
bargains in English law for which special formalities have to be
complied with. Nowadays, indeed, the collective agreement is regu-
lated by statute, and owes its modern definition to the provisions of
the Trade Union and Labour Relations (Consolidation) Act 1992.
However, this has not always been the case, and it is only since the
first introduction of a statutory definition in the 1971 Industrial
Relations Act that the collective agreement has purportedly been

> Ibid, p. 242.
> Ibid, p. 246.
% Ibidem.
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removed from the sphere of agreements in general — so that it no
longer constitutes one of the group of bargains dealt with according
to the usual rules of the Common Law.

That the collective agreement has been an important and widely
accepted feature of employment relations for a long time cannot be
denied **. However, even before assuming its modern statutory form,
the collective agreement can hardly be said to have represented an
issue giving rise to much discussion amongst lawyers >’. Nevertheless,
views put forward during the 1940s ** were reconsidered during a later
debate as to whether the collective agreement could be described as
an agreement having contractual effect or not*” and an extension of
this debate during the 1960s was stimulated by the investigation of
the Donovan Commission ™, appointed to look into the activities of
trade unions and employers’ associations in Great Britain.

A climax to legal analysis of the collective agreement was reached
in 1969, when the Ford Motor Co attempted to obtain injunctive relief
against a number of trade unions, on the basis of alleged breach of
the procedural provisions in a collective agreement between the com-
pany and the defendant unions*'. The decision of Geoffrey Lane J in
this case — that the agreement in question could not give rise to the
relief sought, since it had not been intended by the parties to it to be

* For an early example, see SIDNEY & BEATRICE WEBB, Industrial Democracy
(8th ed., 1906), p. 178: “So thoroughly has the Collective Bargaining been
recognised in the building trades, that county court judges now usually hold that
the “working rules” of the district are implied as part of the wage-contract, if no
express stipulation has been made on the points therein dealt with. ... Precise
statistics do not exist, but our impression is that, in all skilled trades, where men
work in concert, on the employers’ premises, ninety per cent of the workmen find,
either their rate of wages or their hours of work, and often many other details,
predetermined by a collective bargain in which they personally have taken no part,
but in which their interests have been dealt with by representatives of their class.”

* On the other hand, the issue of whether or not the collective agreement
should be legally enforceable was not new. See, by way of example, Industrial
Democracy (8th ed., 1906), p. 534, with reference to the Royal Commission on
Labour: “Collective Bargaining thus implies, in its fullest development, compulsory
Trade Unionism. It was the recognition of this fact which led to the remarkable
proposal of the Duke of Devonshire, and some of the most eminent of his
colleagues on the Labour Commission, to enable Trade Unions to enter into legally
binding collective agreements on behalf of all their members.”

# See O. Kaun-Freunp, “Collective Agreements” (1940) 4 MLR 225, and
“Collective Agreements under War Legislation” (1943) 6 MLR 112.

¥ See A. FLANDERS & H. CLEGG (eds.) The System of Industrial Relations in
Great Britain. Its History, Law and Institutions (Oxford, 1954).

* Royal Commission on Trade Unions and Employers’ Associations, 1965-68
(Chairman, Lord Donovan), Cmnd 3623.

' Ford Motor Co Ltd v. Amalgamated Union of Engineering and Foundry
Workers [1969] 2 QB 303.
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legally enforceable — together with broader obiter comments made
about collective agreements in general, represented a strong expres-
sion of the currently prevailing wisdom in respect of the legal status
of the collective agreement.

In the drafting of subsequent statutory provisions relating to
collective agreements, it is clear that the views of Professor Kahn-
Freund and the expression of the Common Law position adopted in
the Ford decision have been the basis upon which the legislator has
proceeded.

4.1. Legal definition of the collective agreement
4.1.1. Act common law before 1971

Prior to the coming into force of the Industrial Relations Act 1971,
the collective agreement received its only legal treatment in accord-
ance with the rules of the Common Law. The question was posed: had
the common law requirements for creation of a contract between the
parties been satisfactorily complied with? Perhaps surprisingly, it was
not until the Ford case that this question received any form of open
analysis before the courts, and a clear — if perhaps contentious —
answer.

Despite this, however, it had been clear that the collective agree-
ment was gradually developing into one of the accepted sources of
norms for employment relationships in general — particularly as a
source of terms for individual contracts of employment between
employers and employees **. In addition, many of the procedures upon
and around which the modern United Kingdom system of industrial
relations operated emanated from the provisions contained in collec-
tive agreements between trade unions and employers **.

Consequently, from a legal point of view, one might have expect-
ed the collective agreement to constitute a binding and legally en-
forceable agreement between the parties — particularly since the
development of these agreements had been accompanied by an in-
creasing formalisation of terminology and a growing incidence of

* See, for example, the Employment Protection (Consolidation) Act 1978,
s. 4(2), re-enacting the words first contained in the Contracts of Employment Act
1963, s 4(5). These provisions are now to be found in the Employment Rights Act
1996. See infra.

* See A. MaRrsH, Disputes Procedures in British Industry (Research Paper 2 for
the Donovan Commission).
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draughtsmanship by lawyers. The decision in the Ford case was,
therefore, by no means a foregone conclusion.

Indeed, some controversy still exists as to the acceptability of this
decision — particularly with regard to the approach adopted by
Geoffrey Lane J. in reaching his decision. It was said that there was
no “intention to create legal relations” between the parties. To get to
this conclusion, Geoffrey Lane J. looked at a number of writings on
the subject, and came to the view that: “certainly since 1954 the
general climate of opinion on both sides of industry has overwhelm-
ingly been in favour of no legal obligation from collective agree-
ments.” He then continued:

“Agreements such as these, composed largely of optimis-
tic aspirations, presenting grave problems of enforcement and
reached against a background of opinion adverse to enforcea-
bility are, in my judgment, not contracts in the legal sense and
are not enforceable at law. Without clear and express provi-
sion making them amenable to legal action, they remain in the
realm of undertakings binding in honour” *.

Thus, the failure to give “clear and express provisions making
them amenable to legal action” was held to deprive the Ford agree-
ments of the quality of being contracts at all. This was enough to
decide the issue — although a question mark has been raised in re-
spect of whether there is, in English law, a requirement that there be
an “intention to create legal relations” which has to be shown before
a contract can be established according to the rules of the Common
Law *.

The Ford decision is a first instance judgment, on an interlocu-
tory matter, in which the more general comments concerning the
“intention to create legal relations” in contracts may be viewed as
obiter dicta. Nevertheless, it is the only reported authority (prior to
the intervention of statute) directly on this point — the specific issue
not having been dealt with in the earlier major labour relations cases
of Edwards v. Skyways>® and NCB v Galley”.

*11969] 2 QB 303 at 330H-331A.

* See B. A. HeppLE, “Intention to Create Legal Relations” (1970) 28 CLJ 122.
According to Professor Kahn-Freund, the intention to create legal relations is “an
indispensable element of contract-making as much as offer and acceptance and
consideration” — see Labour and the Law (2nd ed., London, 1977), p. 126.

* 11964] 1 WLR 349.

7 [1958] 1 WLR 16 (CA). Note, too, the subsequent comment in the Court
of Appeal case of Monterosso Shipping Co. Ltd. v. ITWF [1982] ICR 675, to the
effect that, “The essence of a contract — as distinct from a mere agreement —
is that a contract is legally enforceable: whereas a mere agreement is not.”
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Indeed, in the few cases where the issue of “intention to create
legal relations” has been raised, the general wisdom seems to have
been that a distinction may be drawn between (a) “social and domes-
tic agreements”, for which there is a presumption that there is no
intention to create legal relations between the parties; and (b) “com-
mercial, efc agreements”, where there is considered to be a presump-
tion running the other way, ie that the parties to such agreements are
presumed to have intended them to be legally enforceable **. Never-
theless, whether a clear “intention to create legal relations” is, indeed,
necessary in order to establish a contract at common law, and, if it
is, whether collective agreements should be treated as a class separate
from contracts in general relating to commercial efc matters, remains
a matter for debate in the light of the Ford decision.

If one considers the published views of various commentators on
the subject, it is undeniable that the weight of opinion before 1971
falls on the side of the collective agreement not being amenable to
legal regulation **. However, since 1971, a combination of the Ford
judgment, statutory intervention, and a number of widely-held as-
sumptions about the nature of collective agreements have given rise
to a situation in which it would now be difficult to argue that collec-
tive agreements are inherently legally enforceable and sanctionable
through the courts where a breach has occurred *.

4.1.2. Under the Industrial Relations Act 1972-1974

Under the 1971 Industrial Relations Act, a statutory definition of
“collective agreement” was set out for the first time. A “collective
agreement” had to be either an agreement or an arrangement which
was for the time being in force. It was therefore not essential to have

% See Balfour v. Balfour [1919] 2 KB 571. Such a presumption is, however,
rebuttable: see Edwards v. Skyways [1964] 1 WLR 349.

¥ See inter alia: O. KAHN-FREUND in (1940) 4 MLR 225 and (1943) 6 MLR
112 and in A. FLANDERs & H. CLEGG (eds.), op. cit. See also, O. KauN-Freunp (ed.),
Labour Relations and the Law. A Comparative Study: British Institute Studies in
International and Comparative Law No 2 (London, 1965), and the Report of the
Donovan Commission (supra). However, a response by J. L. GAYLER, Industrial
Law (London, 1955) goes the other way, and a consideration of the same issues
by J. B. McCarTNEY, “The Contractual or Non-Contractual Nature of Collective
Agreements in Great Britain and in Eire”, in O.KaAHN-FReunD (ed.), Labour Rela-
tions and the Law, op cit, considers the matter to be an entirely open question.

“ However, contra see J. B. CRoNIN & R. P. GriME, Labour Law (London,
1970), Ch. X, and N. SeLwyn, “Collective Agreements and the Law”, (1969) 32
MLR 377.
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an agreement in writing, or, indeed, to have an agreement at all, since
the looser term “arrangement” covered a very wide range of possibil-
ities*'. Such agreement or arrangement needed to be between partic-
ular parties — on the employee side, one or more “organisations of
workers”, and, on the employer side, one or more employers, one or
more organisations of employers, or a combination of one or more
employers and one or more organisations of employers.

In addition, certain subject matter was required: either there had
to be a prescribing (wholly or in part) of the terms and conditions of
employment of workers of one or more descriptions, or the agree-
ment or arrangement had to relate to one or more of a list of items
set out in the Act. These items included negotiating machinery in
respect of terms and conditions of employment and other questions
arising between employers and employees; negotiating rights; facil-
ities for union officials; and procedures relating to dismissal, other
disciplinary matters, and individual grievances.

Where a “collective agreement” existed, a number of legal con-
sequences followed. If the agreement was in writing, s. 34 of the
Industrial Relations Act 1971 laid down that, unless there was pro-
vision (however expressed) stating that it was intended not to be
legally enforceable, the agreement should “be conclusively presumed
to be intended by the parties to it to be a legally enforceable con-
tract” **.

It should be noted that the section did not provide that such a
collective agreement should be a legally enforceable contract, only
that the parties to it should be presumed to have had this as their
intention. The important point is that, if there existed some other bar
to the agreement’s status as a contract at Common Law (eg it was void
for uncertainty) **, s. 34 would not assist a party seeking to establish
that such a contract had been created. The effect of the section was
entirely limited to reversing the consequences of the Ford decision on
the “intention to create legal relations” point. This limitation was of
some importance, since the Act provided for sanctions in the event of
breach of a collective agreement.

* The term has been said to be wide enough to include not only consensual
agreements, but the “crystallised custom” and “inarticulate practices” which cha-
racterise much of United Kingdom industry. See C. DRAKE, Labour Law (2nd ed.,
London, 1973) section 531.

#°S. 34(2) provided also that part only of the collective agreement could be
covered by such an express provision.

* See, for example, O. KaHN-FREUND, Labour and the Law, op. cit., p. 127,
citing Scammell v. Ouston [1941] AC 251.
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By virtue of s. 36, where there existed a collective agreement
which was “a legally enforceable contract”, it was made an unfair
industrial practice (UIP) to break the agreement. It was also made a
UIP not to take all such steps as were reasonably practicable to pre-
vent any person acting on one’s behalf from taking action contrary
to an undertaking which one had given and which was contained in
the collective agreement. Furthermore, in the case of an organisation,
it was made a UIP not to prevent members of the organisation from
taking any such action, or, where action had already been taken, not
to secure that the action was not continued and that further such action
did not occur. If, therefore, the collective agreement was not “a le-
gally enforceable contract”, no UIP could be committed. Although
the 1971 Act legislated away the effect of the Ford decision in respect
of the “intention to create legal relations” between parties to a col-
lective agreement, it did no more.

It is possible, therefore, to summarise the situation under the
Industrial Relations Act 1971 as follows: In order to create a collec-
tive agreement under the statutory provisions, it was necessary to have:
(1) the proper parties; (2) the correct form (an agreement or arrange-
ment); (3) the necessary validity (for the time being in force); and (4)
the specified subject matter. Where such a collective agreement ex-
isted and it was made in writing, there was a conclusive presumption
(in the absence of provision to the contrary) that the parties to that
agreement intended it to have effect as a legally enforceable contract.
This, however, did not necessarily mean that such an agreement was
a contract, since there remained the possibility that this status could
be denied because of a failure to comply with one of the other Com-
mon Law requirements for the formation of contracts (eg not suffi-
ciently certain; lack of consideration, etc).

Where a collective agreement did constitute a legally enforceable
contract, the Act provided for special sanctions in the case of breach
— making such a breach a UIP, which could lead to an action before
the courts and an award of damages. In addition, sanctions were
provided for in the event of failure to take reasonable steps for the
prevention of certain specified secondary actions.

Thus, during the currency of the Industrial Relations Act 1971
there were five possibilities:

(1) a collective agreement which satisfied all the statutory re-
quirements, was a contract at Common Law, was in writing,
and was therefore backed up by sanctions in accordance with
the rules laid down by the Act;
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(2) a collective agreement which satisfied all the statutory re-
quirements, but was not in writing, and which, therefore,
did not have the statutory presumption of taking effect as a
legally enforceable contract. Presumably, this would be dealt
with in a similar way to the agreement in the Ford case;

(3) a collective agreement which satisfied all the statutory re-
quirements, was in writing, but which was expressly stated
as being intended not to be legally enforceable. This would
not constitute an enforceable contract at Common Law, and
was therefore not amenable to legal treatment in the courts:

(4) a collective agreement which satisfied all the statutory re-
quirements, but which failed to satisfy the requirements of
the Common Law relating to the creation of contracts, there-
by taking the agreement out of the sanction system created
by the Act and depriving it of legal effect;

(5) an agreement which failed to satisfy one of the statutory re-
quirements for the creation of a collective agreement, and
which, therefore, could not be termed a “collective agree-
ment”. Such an agreement would be dealt with in accord-
ance with the general rules of the Common Law, and would
probably be caught by the decision in the Ford case [as with
(2) above].

While the Industrial Relations Act was in force, the trade union
movement in the United Kingdom adopted a policy of non-co-oper-
ation with the Conservative government of the day, and with its in-
dustrial legislation. This policy took the form of “non-recognition”
by a majority of unions of the newly-created National Industrial
Relations Court (NIRC) and a refusal to enter the register of trade
unions in accordance with the provisions of the Act — thereby sac-
rificing a number of statutory immunities against legal liability.

In addition, collective agreements concluded during this period
all tended to contain express provisions stating that they were intend-
ed by the parties to them not to have effect as legally enforceable
contracts. The consequence of this was that the majority of collective
agreements fell within the ambit of (3) above, and would not, there-
fore, have been amenable to legal treatment before the courts, ie there
would be ample evidence to support a rebuttal of any presumption of
legal enforceability *.

* See, for and indication of the consequences arising out of such a rebuttal,
the earlier case of Edwards v. Skyways [1964] 1 WLR 349.
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4.1.3. Since the passing of the Trade Union and Labour Relations
Act 1974

The Trade Union and Labour Relations Act 1974 (which repealed
the Industrial Relations Act 1971) also made the collective agreement
a creature of statute, and contained specific requirements for its for-
mation. However, by comparison with the provisions in the Industrial
Relations Act 1971, the definition of “collective agreement” was rather
less complicated. That definition has now been set out in the Trade
Union and Labour Relations (Consolidation) Act 1992, s. 178.

Once again, there is a requirement that a collective agreement be
concluded between the proper parties — this time between, on the
employee side, one or more trade unions, and on the employer side,
one or more employers or employers’ associations. The form required
is that of an “agreement or arrangement”, and, again, there is no
requirement that this be in writing. Finally, there is a new list of items
constituting the required subject matter, the scope of which is some-
what narrower than was that under the Industrial Relations Act®. The
requirement that the agreement or arrangement be “for the time being
in force” disappeared — although with what practical significance it
is hard to see.

In essence, therefore, if the proper parties make an agreement or
an arrangement concerning the specified subject matter, there will
exist a “collective agreement” in accordance with the Trade Union
and Labour Relations (Consolidation) Act 1992 definition. For such
collective agreements, the position in respect of the intention to create
legal relations was, once more, altered — this time, with the avowed
intention of returning the position to that which prevailed in conse-
quence of the Ford decision and before the intervention of the Indus-
trial Relations Act.

#8.178(2) lays down the following list:

(a) terms and conditions of employment, or the physical conditions in which
any workers are required to work;

(b) engagement or non-engagement, or termination or suspension of em-
ployment or the duties of employment, of one or more workers;

(c) allocation of work or the duties of employment as between workers or
groups of workers;

(d) matters of discipline;

(e) the membership or non-membership of a trade union on the part of a
worker;

(f) facilities for officials of trade unions; and

(g) machinery for negotiation or consultation, and other procedures, relating
to any of the foregoing matters, including the recognition of employers
or employers associations of the right of a trade union to represent workers
in any such negotiation or consultation or in the carrying out of such
procedures.
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Consequently, any modern collective agreement will be “conclu-
sively presumed not to have been intended by the parties to be a legally
enforceable contract” * unless it is a written collective agreement
which contains a provision stating that the parties intend that it should
be a legally enforceable contract. If such a statement of intention to
create legal relations is included, then the collective agreement will
be conclusively presumed to have been intended by the parties to be
a legally enforceable contract.

Once again, it should be noted that the 1992 Act in no way pro-
vides that a collective agreement need necessarily be a contract at
Common Law, and any party seeking to show the existence of a legally
enforceable collective agreement will have to surmount the twin
hurdles of the statutory requirements for the existence of a collective
agreement and the Common Law requirements for the creation of
contracts in general.

It would seem, therefore, that four possibilities are open under the
provisions of the 1992 Act:

(1) a collective agreement which satisfies all the statutory re-
quirements, and therefore attracts the presumption of an
intention of the parties not to make it legally enforceable.
This will not constitute a contract at Common Law, and is
therefore not sanctionable through the courts;

(2) a collective agreement which satisfies all the statutory re-
quirements, is in writing, and contains express provision to
the effect that it is intended by the parties to it to take effect
as a legally enforceable contract. If this agreement also sat-
isfies the requirements of the Common Law respecting the
creation of contracts, it will be enforceable through the
courts;

(3) acollective agreement as in (2) above, which does not sat-
isfy the requirements of the Common Law in relation to the
creation of contracts. This will not be amenable to treatment
in the courts;

(4) an agreement which fails to satisfy one of the requirements
of the Act and therefore cannot be termed a “collective
agreement”. This does not attract the statutory presumption
of non-legal enforceability, and will be dealt with in accord-
ance with the rules of the Common Law regarding contract
formation.

8. 179(1).
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To date, therefore, in United Kingdom law, we have seen an
unsuccessful attempt to have the collective agreement treated as a
contract enforceable at Common Law (the Ford case); a period dur-
ing which sanctions in the form of damages were available for breach
of collective agreements which had been made in the form of legally
enforceable contracts; and a return to a situation in which the major-
ity of collective agreements attract the current statutory conclusive
presumption that these are intended by the parties to them not to be
legally enforceable contracts.

It now seems that there are only two situations where an agree-
ment between a trade union and an employer or an employers’ asso-
ciation can be subject to legal treatment in the courts and enforced
there with the backing of legal sanctions. The first possibility is that
of a collective agreement in writing which is expressed to be intended
by the parties to it to take effect as a legally enforceable contract (in
accordance with the Trade Union and Labour Relations (Consolida-
tion) Act 1992, s. 179), and which satisfies the requirements of the
Common Law for the creation of a contract. The second alternative
is particularly interesting, for its occurrence was clearly not envis-
aged by the legislator, and its recognition could open the way for a
new analysis of collective bargains in United Kingdom law. This is
an agreement which fails to comply with the requirements set up by
the 1992 Act for a “collective agreement” (because of the subject
matter with which it deals), which is not caught by the doctrine in the
Ford case, and which satisfies all the necessary requirements for a
Common Law contract.

4.2. A non-statutory collective agreement?

What is primarily under consideration here is an agreement be-
tween a trade union and an employer or an employers’ association
which does not deal with one of the items set out in the Trade Union
and Labour Relations (Consolidation) Act 1992, s. 178(2), and which,
by reason of this, does not come within the statutory definition of
“collective agreement”.

If one starts from the basic assumption that any agreement on any
matter between a trade union and an employer or an employers’
association should be regarded as a collective agreement, the present
definition in the United Kingdom legislation places a substantial
degree of limitation on the scope of the collective agreement. It should
be stressed at once that the fact of non-compliance with the statutory
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formalities does not mean that an agreement will be invalid (void) —
the point is that it will not be treated as a “collective agreement” for
any statutory purposes. On the other hand, such an agreement may
fall to be regulated through some other system of rules. Thus, legal
rights which depend upon the existence of a “statutory collective
agreement” *’ will not be available, although the same agreement may
fall within the scope of the rules relating to contracts at Common Law
(subject to the objections based upon the judgment in the Ford case).
Alternatively, breach of the agreement may be made subject to other
sanctions (social or industrial sanctions), eg through the instituting of
a lock-out, or the calling of a strike. Indeed, it is this latter form of
sanction which is generally considered to be the norm in the United
Kingdom system of industrial relations.

How, then, is such an agreement to be dealt with? Three possible
solutions may be canvassed:

(1) the agreement should be treated eiusdem generis with stat-
utory collective agreements, and therefore subjected to the
same system of rules as would be a statutory collective agree-
ment;

(2) such an agreement should not be treated in accordance with
the statutory regulatory system, but should be dealt with
under the rules of the Common Law relating to contracts in
general. This comes back to the question of whether a col-
lective bargain which is not a statutory collective agreement
can be regarded as a “contract” at all, and, as such, amenable
to regulation under the Common Law rules;

(3) such an agreement is not amenable to any legal system of
rules. However, disagreement about, or breach of, it will
give rise to consequences flowing from a non-legal regula-
tory system, eg through the imposition of social sanctions,
the taking of industrial action, or, perhaps, the expression of
“moral disapproval” through media criticism, etc.

Having regard to the first option, there seems no proper basis for
saying that collective agreement regulation by statute should be ex-
tended to cover agreements which do not conform with the statutory
definition. Indeed, such non-conformity might equally well raise an
argument to the contrary, ie that the very fact of falling outside the

47 See, for example, Patents Act 1977, s. 40, certain provisions in which
depend upon the existence of “a relevant collective agreement” defined by refer-
ence to the Trade Union and Labour Relations (Consolidation) Act 1992, s. 178.
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statutory definition should necessarily give rise to non-statutory con-
sequences. It would seem therefore, that the effective choice lies
between the latter alternatives.

It has already been mentioned that the only case dealing directly
with the contractual status of the collective agreement prior to legis-
lative intervention was that of Ford v. AEF**. As regards other anal-
yses of this issue, probably the most authoritative treatment remains
that provided by the Donovan Commission*’. That Report stated *:

“In this country, collective agreements are not legally
binding contracts. This is not because the law says that they
are not contracts or that the parties to them may not give them
the force of contracts. There is in fact nothing in the law to
prevent employers or their associations and trade unions from
giving legal force to their agreements. ... The fact is that noth-
ing of this nature normally happens. That is does not happen
is not as we have already said due to the law. It is due to the
intention of the parties themselves. They do not intend to
make a legally binding contract, and without both parties in-
tending to be legally bound, there can be no contract in the
legal sense” '

The Report then continued:

48

“This lack of intention to make legally binding collective
agreements or better perhaps this intention and policy that
collective bargaining and collective agreements should remain
outside the law, is one of the characteristic features of our sys-
tem of industrial relations which distinguishes it from other
comparable systems. It is deeply rooted in its structure. As we
point out in Chapter III, collective bargaining is not in this
country a series of easily distinguishable transactions compa-
rable to the making of a number of contracts by two commer-
cial firms. It is in fact a continuous process in which differ-
ences concerning the interpretation of an agreement merge
imperceptibly into differences concerning claims to change its
effect. Moreover even at industry level, a great deal of collec-
tive bargaining takes place through standing bodies, such as
JICs and national or regional negotiating boards, and the
agreement appears as a “resolution” or “decision” of that body
variable at will, and variable in particular in light of such dif-
ficulties of interpretation as may arise. Such “bargaining” does
not fit into the categories of the law of contract.”

[1969] 2 QB 303.

* Cmnd 3623.
3 Ibid., ch VIII, para 470.

51

Ibid., para 471.
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It was asserted that

“...It is a generally admitted fact that even procedure
agreements are not contracts and this again for the reason that
the parties to them do not intend to create legal obligations.
This lack of intent is manifest from the style in which the agree-
ments are expressed. To make them enforceable would in the
first place require their redrafting, a task which could only be
undertaken by or with the assistance of professional lawyers.
And with procedure agreements, as with substantive agree-
ments, the choice of the parties not to be legally bound is far
from being arbitrary.”

The Report then attempted to show reasons why the procedure
agreements for the engineering and building industries showed “good
reasons why the parties never intended these procedure agreements to
operate as legal peace clauses”. The conclusion reached was that >*:

“If therefore our existing collective agreements, or if our
existing procedure agreements were to be made into legal con-
tracts this would have to be done by a statute attaching the
force of law to the terms of a bargain contrary to the wishes of
the parties. This would be an unprecedented step and a step
wholly at variance with the principles of the common law
which apply to the law of contract. Since the law of contract
exists to give effect to the wishes of the parties, some strong
justification must be sought at the outset for a law designed to
set those wishes aside and to impose on the parties a relation-
ship which they do not desire. This measure would be tanta-
mount to a new departure in the law of contract, and also to a
breach with a long tradition of our industrial relations...”

Unfortunately, at no point in its Report did the Donovan Com-
mission outline the analysis upon which it reached the conclusion that
“in this country collective agreements are not legally binding con-
tracts”>*. All they say is that the parties “do not intend to make a
legally binding contract and without both parties intending to be
legally bound there can be no contract in a legal sense” — a statement
which may be open to challenge, since it assumes, without qualifica-

2 Ibid., para 473.

3 Ibid., para 474.

> The only basis for this appears to be what Professor Kahn-Freund has
described as “the general view of all those who had given evidence” (see Labour
and the Law (2nd ed.) p. 127, with references to the evidence of the Ministry of
Labour, the TUC, and the CBI (footnotes 27-29)). It may be suggested that the
notion of “the general view” of parties to a dispute proving decisive in relation
to a question of law might come as something of a novelty to members of the
judiciary sitting in such cases.
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tion, the requirement in United Kingdom law of a clear intention to
create legal relations .

It is clear, as Lord Stowell has stated, that contracts “must not be
the sport of an idle hour, mere matters of pleasantry and badinage,
never intended by the parties to have any serious effect whatever”°.
This has led to a body of opinion which maintains that one of the
elements required to show a contract in English law is “the intention
of the parties to create legal relations””’. The problem raised by this
is that: “...the very presence of consideration normally implies the
existence of such an intention. ... To make a bargain is to assume
liability and to invite the sanction of the courts”®. As outlined above,
the development of this doctrine has led to the division of contracts
into (a) “domestic and social agreements” ** and (b) “commercial, etc
agreements” .

Even if one accepts this classification, however, the decision in
Ford v. AEF must be regarded as falling outside the normal frame-
work, for, at first sight, collective agreements fall into the category
of commercial agreements and one might expect them to be legally
binding *'.

The Donovan Commission also questioned whether the collective
agreement can be a contract at law, in the light of the assertion that
it is often not certain enough to enforce as such. It was said that **

% See, for example, WiLLIsTON, Contracts (3rd ed), section 21; Hanson, “The
Reform of Consideration”, (1938) 54 LQR 233; UNGER, “Intent to Create Legal
Relations, Mutuality and Consideration”, (1956) 19 MLR 96; and HEPPLE (supra)
in (1970) 28 CLJ 122. Cf. CHLoros, “Comparative Aspects of the Intention to
Create Legal Relations in Contract”, (1958) 32 Tulane Law Review 107. The
situation has recently been settled for modern purposes by the Court of Appeal
decision in Monterosso Shipping Co Ltd v. ITWF [1982] ICR 675, where Lord
Denning MR, in the course of holding that the operation of (what was then) Trade
Union and Labour Relations Act 1974, s. 18 presumption served to deprive a
collective agreement of the status “contract”, stated that, “The essence of a contract
— as distinct from a mere agreement — is that a contract is legally enforceable:
whereas a mere agreement is not.”

% Dalrymple v. Dalrymple (1811) 2 Hag Con 54, at 105.

7 See, for example, PoLLock, Principles of Contract (13th ed), p. 3; and the
Law Revision Committee Sixth Interim Report p. 15.

* CuesniRe & Firoor, Law of Contract (9th ed), p. 103.

¥ See, inter alia, Pearce v. Merriman [1904] 1 KB 80; Balfour v. Balfour
[1919] 2 KB 571; Simpkins v. Pays [1955] 1 WLR 975; and Jones v. Padavatton
[1969] 1 WLR 328.

 See, inter alia, Heilbut Symonds v. Buckleton [1913] AC 30; Rose & Frank
v. Crompton [1923] 2 KB 261; Jones v. Vernons Pools [1938] 2 All ER 626; NCB
v. Galley [1958] 1 WLR 16; and Edwards v. Skyways [1964]1 WLR 349. In
addition, of course, there is the Ford case itself.

' Cuesnire & Firoor, op. cit., p. 111.

 Cmnd 3623, para 472.
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“...collective bargaining takes place at a number of levels
simultaneously and in so far as it takes place at workshop or
plant level it is fragmented and it is informal. That it is frag-
mented means from a legal point of view that it is difficult and
perhaps often impossible to identify the “party” who made it
on the workers’ side, and that it is informal means that it would
sometimes and probably very often be impossible for a court
to receive evidence enabling it to ascertain the content of the
“agreement” in a way required for its legal enforcement. In fact
most of these “agreements” would probably, in the legal sense,
be “void for uncertainty”. Industry-wide bargaining and work-
shop or plant bargaining are, however, closely intertwined. To
enforce one without the other would be to distort the effect of
our collective bargaining system. That system is today a patch-
work of formal agreements, informal agreements, and “custom
and practice”. No court asked to “enforce” a collective agree-
ment could disentangle the “agreement” from the inarticulate
practices which are its background.”

Once more, however, there was no background analysis as to why
these agreements should be “void for uncertainty”. Indeed, it is sub-
mitted that, particularly where the agreement is in writing, there is
some difficulty in maintaining this point of view ®.

It may be seen, therefore, that the bold assertion that the collec-
tive agreement in the United Kingdom is not a contract at Common
Law and that the parties to it do not intend to make it a legally bind-
ing bargain is by no means as obvious a conclusion as has sometimes
been maintained. Nevertheless, it has to be accepted that, nowadays,
the cards are stacked heavily against successfully arguing that the non-
statutory collective agreement is amenable to regulation in accord-
ance with the rules of the Common Law.

If, therefore, one concludes that the non-statutory collective
agreement does not lend itself to regulation by legal rules, it would
seem that resort must be had to the final option. Consequently, where
such a bargain falls outside the statutory framework of the Trade
Union and Labour Relations (Consolidation) Act 1992, so that the
parties to it cannot be subjected to legal sanctions in the event of
breach, either compliance is encouraged through non-legal means, or
there is no method of enforcing compliance with such agreements at
all.

The generally accepted view seems to be that the “binding qual-
ity” of these agreements is achieved through extra-legal forms of

® The agreement in the Ford case, for example, was very clearly set out, and
showed evidence of having been drafted by lawyers.
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regulation or encouragement, eg industrial action, or the threat there-
of. Thus, it may indeed be, as Professor Kahn-Freund has suggested,
that the status of the collective agreement is not the important thing:
“The question ... is not whether collective agreements are “binding”
— of course they are and many say so in explicit terms — but whether
the application of legal sanctions, damages, injunctions, efc is an
expedient technique to give effect to this binding force” .

5. THE COLLECTIVE AGREEMENT AS A SOURCE OF
TERMS FOR OTHER LEGAL INSTRUMENTS

Whatever the status of the collective agreement in the United
Kingdom as regards the parties to its making, mention must also be
made of the regulatory role of this agreement through incorporation
of its terms into other legal instruments: most importantly, the indi-
vidual contract of employment.

Although, as has already been mentioned, United Kingdom law
knows nothing of notions such as “normative effect”, it is, neverthe-
less, well accepted that provisions contained in collective agreements
may find their way into the individual contracts of employment of
workers by reason of express or implied “incorporation”, according
to Common Law contracting principles developed over many years ®.

The possibility that the collective agreement may constitute a
source of terms for individual contracts between employers and their
employees is indirectly recognised by statute in the United Kingdom.
Thus, for example, Part I of the Employment Rights Act 1996 pro-
vides for a duty on the parts of employers to make available certain

® Labour and the Law (supra), p. 128. Since the time of Kahn-Freund’s
writing, the issue of “legally enforceable” collective agreements in the United
Kingdom was briefly re-awakened by Chapter 8 of a government Green Paper,
published in July 1991 — Industrial Relations in the 1990s: Proposals for further
reform of industrial relations and trade union law (Cm 1602) — although no
measures directly concerning this point have since emerged. Since that time, there
has been no serious proposal put forward to alter the well-established position set
out above.

® The possibility of express incorporation is clearly illustrated in case-law,
including the oft-cited Court of Appeal case of National Coal Board v. Galley,
[1958] 1 WLR 16. Implied incorporation can be achieved in a variety of ways,
as illustrated inter alia by the Court of Appeal case of Sagar v. Ridehalgh, [1931]
1 ch 310, and along the lines described in the old Industrial Tribunal case of Joel
v. Cammell Laird (Ship Repairers), [1969] ITR 206, which, despite being a first
instance decision, contains a particularly helpful statement of the basic principles
which are to be observed in this context.
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kinds of information to their employees — a provision reflecting the
European-level requirements flowing from Directive 91/533/EEC on
an employer’s obligation to inform employees of the conditions ap-
plicable to the contract or employment relationship. This duty may
be fulfilled in various ways, and the statute specifically makes men-
tion in s. 2(2) of the possibility that a statement provided by an em-
ployer in pursuance of this duty “may, for all or any of the particulars
to be given by the statement, refer the employee to some document
which is reasonably accessible to the employee”. It is generally ac-
cepted that “some document” in this context may well include the
terms of a collective agreement displayed in a suitably prominent
manner and place .

There is, of course, something rather strange in the notion that
valid legal effects may flow (eg in the context of an individual con-
tract of employment) from a source which, of itself, is not of a legally
enforceable kind (eg where the collective agreement is caught by the
Trade Union and Labour Relations (Consolidation) Act 1992, s.179).
However, this does not, to date, appear to have raised many judicial
or academic eyebrows, since the doctrine of incorporation by means
of which the term finds its way into the individual contract is regard-
ed as resting essentially upon a fresh act of contractual volition by the
parties to the individual contract. Nevertheless, the issue of “reviv-
ing” an unenforceable term has not been one upon which the courts
have had to rule directly, although there seems, in principle, no rea-
son why the parties at the individual level should not freely give effect
to such a term as between themselves®’. This role of the collective

 Significantly, too, s. 2(3) makes explicit provision, in a narrow context, for
the employer to make reference to “the provisions of any collective agreement
directly affecting the terms and conditions of the employment which is reasonably
accessible to the employee”.

" It may also be observed, in passing, that the issue has been addressed in
the case of Monet v. Forward Trust Group Ltd [1986] IRLR 43, the strange decision
of Popplewell J in which was reversed by the Court of Appeal, [1986] IRLR 369.
In the course of his judgment, LawtoN L. J. made reference to the earlier Court
of Appeal decision in Robertson v. British Gas Corpn [1983] IRLR 302, in which
Kerr L. J. had stated (at 305) that: “It is true that collective agreements such as
those in the present case create no legally enforceable obligation between the trade
union and the employers. Either side can withdraw. But their terms are in this case
incorporated into the individual contracts of employment, and it is only if and
when those terms are varied collectively by agreement that the individual contracts
of employment will also be varied. If the collective scheme is not varied by
agreement, but by some unilateral abrogation or withdrawal or variation to which
the other side does not agree, then it seems to me that the individual contracts of
employment remain unaffected. This is another way of saying that the terms of
the individual contracts are in part to be found in the agreed collective agreements
as they exist from time to time, and, if these cease to exist as collective agreements,
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agreement in the United Kingdom as a source of terms for other legal
instruments thus stems essentially from principles of private law
contracting.

6. SUMMARY AND IMPLICATIONS
OF THE UNITED KINGDOM SITUATION

A few short comments may be made in summary. Perhaps most
importantly, it has emerged that the United Kingdom legal system has
not adopted, and does not appear to be disposed to adopting, any
theoretical framework for the classification or functioning of collec-
tive agreements. This is in sharp contrast to many of the major Con-
tinental European legal systems, many of which developed sophisti-
cated theoretical analyses during the early years of the twentieth
century.

Where the legal system does touch the operation of the collective
agreement, it is to isolate that phenomenon from the rules relating to
contracts at large, and, indeed, in the most common case, to deprive
the instrument of any status as a contract at law at all. This has been
done, primarily, through use of the doctrine of “the intention to cre-
ate legal relations”, in a manner which is open to question but with
results which have, nevertheless, now become the orthodox view on
the matter of status for the collective agreement.

Nevertheless, this refusal by the legal system to categorise the
normal collective agreement in the United Kingdom as a contract at
law, and the general attitude of “abstention” which the law has been
said to adopt in the field of industrial relations, may be highly mis-
leading. In fact, the collective agreement is still a significant instru-
ment for the determination of pay and other terms and conditions of
work for a good proportion of the workforce in the United Kingdom.
Collective agreements are being negotiated and applied every day, in
many different circumstances throughout the land. Furthermore, those
agreements which have been reached are generally respected, both by
the parties to them and by those whose individual circumstances are
intended to be regulated by them.

It is this stark contrast between the theoretical legal analysis and
the practical operation of the collective agreement in the United

then the terms, unless expressly varied between the individual and the employer,
will remain as they were by reference to the last agreed collective agreement
incorporated into the individual contracts.”
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Kingdom which highlights the dilemma facing a commentator in this
particular national context. In the guise of strict legal analyst, one is
led to the inescapable conclusion that the collective agreement in the
United Kingdom is treated outside the normal framework of Com-
mon Law contracts, it does not operate in any sense as a “public law”
instrument, and, indeed, it will normally not even qualify as a clas-
sical legal instrument at all. Yet, even on the basis of the brief outline
offered here, it must be equally evident that the collective agreement
has developed a highly effective and functionally important role
within the United Kingdom industrial relations system. Indeed, the
contrast serves to highlight the tension which is so often witnessed
between the views of the lawyer and those of the industrial relations
commentator when assessing the industrial relations system in the
United Kingdom.

A number of observations follow from this paradoxical situation,
some of which have major implications for the role of the United
Kingdom collective agreement in a modern era of “social dialogue”
within the framework of developments at the level of the European
Union.

The first, and perhaps most immediately problematic, observa-
tion is that, in an era when the social policy regulatory mechanisms
of the European Union are looking to afford opportunities to the social
partners to develop and to implement legislation through collective
agreements ® , the United Kingdom possesses no suitable facility with
which to achieve such an objective. In particular, the requirement for
an instrument capable of delivering erga omnes effects is completely
lacking, while none of the qualities of the current United Kingdom
“collective agreement” under the Common Law would appear to be
suited to the “public law instrument” needs of such an implementing
vehicle.

Indeed, in the light of the trends highlighted earlier in this report,
the very quality of “representativeness” of the United Kingdom par-
ties to collective bargaining would, at the beginning of the twenty-
first century, seem to be in question — particularly given the extent
of trade union membership and presence as an indicator of participa-
tory democracy on the employee side. The results of the most recent

 See, inter alia, NikLas BRUUN, The Autonomy of Collective Agreement,
General Report presented to the VIIth E6uropean Regional Congress of the Inter-
national Society for Labour Law and Social Security (Stockholm, September
2002), and Aran C. NeaL, “We Love You Social Dialogue — But Who Exactly
Are You?”, in FoNDAZIONE GIuLIO PASTORE, La contrattazione collettiva europea:
Profili giuridici ed economici (Rome, 2000), p. 113.
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(1998) Workplace Employee Relations Survey hold little that could be
interpreted as optimistic for the future health and robustness of “clas-
sical” collective bargaining in the United Kingdom. This, too, places
a significant question-mark over the appropriateness of collective
bargaining and the collective agreement for implementing social
policy regulation — whether of a domestic kind or emanating from
the level of the European Union.

Furthermore, many of the familiar features of a collective agree-
ment “system” — such as fixed periods of validity for agreements,
“peace obligations” operative during the validity of an agreement,
and public or private mechanisms for dispute resolution in the course
of administering the agreement — are simply not to be found in the
United Kingdom context. This makes it particularly difficult to con-
sider the prospects for adapting or opening up channels by which
“collective agreements” might come to play a more significant role
in the regulation of relations between workers and management in
“the home of collective bargaining”. Indeed, even the terminology
utilised in this context can be misleading when translated directly into
the framework of United Kingdom practice, without full regard to the
“unique” character of that country’s arrangements *.

To what extent this state of affairs will prove to be a handicap in
terms of future labour market regulation remains to be seen. What is
clear, however, is that for a “model system” in relation to the phe-
nomenon of the collective agreement, one needs to look elsewhere
than to the United Kingdom.

% See the discussion in ALaN C. NEAL, “We Love You Social Dialogue — But
Who Exactly Are You?”, op. cit.



Chapter 9

COLLECTIVE BARGAINING IN SWEDEN
Per Norberg' and Ann Numhauser-Henning*, Lund

1. INTRODUCTION

This essay describes collective bargaining in Sweden. We focus
on issues frequently addressed by means of collective bargaining and
omit other parts of the labour law where official authorities play a
more prominent role, for instance issues concerning the working
environment.

The second section concerns Swedish industrial relations and the
legal framework enclosing it. The third section deals with different
forms of collective bargaining. Here we divide Swedish collective
bargaining into four categories, each defined by the ultimate effect
resulting from a failure to come to an agreement.

The fourth section concerns conflicts between Swedish collective
bargaining and competition law. The wide area of allowed trade union
activity and collective agreements reaching into the heart of manage-
rial prerogatives give rise to potential conflicts with legislation reg-
ulating other issues.

" PEr NORBERG is Assistant Professor of Private Law at the Faculty of Law, Lund
University, Sweden. He is a member of the Norma Research Programme and his
research is directed towards the intersection between market functional legislation
and social legislation, mainly labour law and housing law. He is currently working
on a project concerning equal pay.

2 ANN NUMHAUSER-HENNING is Professor of Private Law at the Faculty of Law,
Lund University. Sweden. She chairs the Norma Research Programme on Norma-
tive Developments within the Social Dimension from a European Integration
Perspective, and has written widely on labour law, especially employment law and
non-discrimination law, and, lately, also on social security law.
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Lastly we make some concluding remarks and discuss them in
section 5.

2. THE LEGAL FRAMEWORK AND INDUSTRIAL-
RELATIONS BACKGROUND TO COLLECTIVE
BARGAINING IN SWEDEN

This section gives a picture of the industrial relations background
and the legal framework to collective bargaining in Sweden *. Section
2.1 describes the Swedish trade unions and their employer counter-
parts. The next section (2.2) concerns formal legal limitations to
collective bargaining and other forms of trade union activity. There
are minimal formal constraints on trade union activity.

Section 2.3 deals with collective agreements and their effects.
Sweden lacks a system for erga omnes effects of collective agree-
ments, but there are other principles of law which promotes the norms
of central collective agreements reaching beyond its signatories and
their members. Lastly section 2.4 deals with the administration of
collective agreements.

2.1. Trade unions and employer organisations

The Swedish labour market is heavily organised. Virtually all
sectors of society are unionised. The differences of unionisation rates
between men and women, public employees and private employees,
small companies and large companies, full-time workers, part-time
workers and fixed-time workers are small, as is the difference of the
unionisation rate between white-collar workers and blue-collar work-
ers. The overall unionisation rate has been estimated at 80 % at the
end of 1999, which is 5 % less than six years previously *.

> For a more comprehensive description of earlier developments, see for
instance NUMHAUSER-HENNING, ANN, ‘El modelo Sueco’, y la Concertacién Social,
in O1EpA AVILES (ed.), La Concertacion Social tras la crisis, Editorial Ariel 1990,
‘El modelo Sueco’ Esta cambiando?, in Sociologia del Trabajo 14, Invierno
1991/92, Madrid 1992 and Las negociaciones colectivas y la flexibilizacion del
derecho laboral, in OiepA AviLEs and HErRMIDA URIARTE (eds.), La negociacion
colectiva en América Latina, Instituto Europea de Relaciones Industriales, Madrid
1993.

* KIELLBERG, ANDERS, Fackliga organisationer och medlemmar i dagens Sverige
(Trade Unions and Members in Sweden of Today), second edition, Arkiv forlag,
Lund 2001, p. 27.
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The organisation level varies according to the age of the worker
and the branch of industry. A problem for trade unionism in the future
might be that young workers are less likely to belong to a trade union
than older workers and that the workers of the new information tech-
nology seem to be the least interested in trade unionism. Only 39 %
of the IT-workers under 30 years of age, working in one of the major
cities, are members of a trade union. But the IT-sector is a special
case and shows increasing rates of unionisation”.

One other indicator pointing towards the trade unions loosing
some of their dominance is the increasing numbers of persons joining
the unemployment insurance funds directly (as opposed to joining
them automatically through membership of a trade union)®. The av-
erage level of non-union members in the employment insurance sys-
tem has risen to 10 % as compared to 6 % in 1993

The Swedish blue-collar workers are organised by trade unions
affiliated to LO (Landsorganisationen, The Swedish Trade Union
Confederation). With 2 million members it organises half of the
Swedish workforce . LO consist of affiliated unions organised main-
ly as nationwide industrial unions.

The two main central organisations of white-collar trade unions
are TCO (Tjdnstemdnnens centralorganisation, Swedish Confedera-
tion of Professional Employees) with 1.3 million members® and
SACO (Sveriges akademikers centralorganisation, Swedish Confed-
eration of Professional Associations) with 0.5 million members '°.
They were founded in the 1940s, have grown rapidly and have now
reached the same level of union density as LO, about 80 %.

The SACO affiliates are mostly professional unions, i.e. organ-
ising everyone working in a certain profession, and 65 % of its

> Op. cit., pp. 315f.

¢ The trade unions operate the unemployment funds even though the state pays
most of the costs involved. You can belong to an unemployment fund without
belonging to the union, but it is socially not entirely accepted to do so.

" KIELLBERG, ANDERS, Fackliga organisationer och medlemmar i dagens Sverige
(Trade Unions and Members in Sweden of Today), second edition, Arkiv forlag,
Lund 2001, p. 108.

¥ The membership figure for 1999 was 2.066.455 members. Http://www.lo.se/
demokratikongressen/ protokoll/ekonomi/ index.htm (2002.09.13).

’ The membership figure for 2001 is 1.260.393, according to an internal
information paper published on the Internet. Http://www.tco.netg.se/frameset.php
(2002.09.13).

' The membership figure today is 514.000 according to their homepage. Http:/
/www.saco.se/templates /saco/classroom/general.asp?id=2293&fromtopframe=1
(2002.09.13).
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members work in the public sector. A university degree is often re-
quired for membership"'. Many of TCO’s affiliates are organised as
nationwide industrial unions. The white-collar unions organising
professional groups have formed negotiation cartels based on the
industrial principle. They are designed to correspond to the employer
organisations, and thus make central collective agreements on an
industry-wide scale possible.

Both white-collar and blue-collar unions have several local
branches and are active in most workplaces. These unions dominate
their respective fields of activity. There is no union based on religion
in Sweden. Swedish society has traditionally been homogenous and
Protestant, so there has been no need for several forms of unionism
from this aspect.

There are only two important unions operating outside the central
organisations. One organises pilots and the other organises work-unit
leaders. They have become important in their respective fields be-
cause they do not compete with any strong union affiliated to a large
federation.

Firms belonging to employer organisations cover 77 % of all
private sector employees . This high figure may have a lot to do with
the fact that Sweden has many large companies in relation to the size
of its workforce and large companies are more likely to be members
of employer organisations. Almost all of them have collective agree-
ments. Furthermore, some non-organised employers have signed an
individual collective agreement or substitute agreements (see section
3.1.1) with a trade union. This makes collective agreements reach 90
% of the private sector workers "’. All public employers are ‘organ-
ised’ and have collective agreements.

The leading organisation on the employer side is the Confeder-
ation of Swedish Enterprise (Svenskt ndringsliv). It was formed in
2001 when the Swedish Federation of Employers (Svenska arbetsgi-
vareforeningen SAF) merged with another large industrial organisa-
tion. The state has an organisation The Swedish Agency for Govern-
ment Employers (Arbetsgivarverket) designed to function as its

" FAHLBECK, REINHOLD, Nothing Succeeds Like Success, Juristforlaget i Lund,
Lund 1999, p. 16.

"2 KIELLBERG, ANDERS, Arbetsgivarstrategier under hundra ar (Employer Stra-
tegies during 100 years), in STR@BY JENSEN, CARSTEN (ed.), Arbejdsgivere i Norden
(Nordic Employers), Nord 2000:25, Copenhagen 2000, p. 206. The figure refers
to the year 1995.

B Op. cit, p. 211.
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employer agent. The local and regional authorities each have a central
organisation, which for example handles collective bargaining on their
behalf. They are the Swedish Association of Local Authorities (Kom-
munforbundet) and The Swedish Federation of County Councils
(Landstingsforbundet).

The high unionisation rate and the presence of dominant unions
facing no or only insignificant competition, as workers’ representa-
tives create some necessary prerequisites for an industrial-relations
system with Swedish characteristics. Simultaneously, the statutory
laws regulating the Swedish labour-relations system create effects
which clearly favour the status quo and thus the established organi-
sations.

2.2. Definitions of trade unions and collective agreements

The concept of a trade union is not defined by any law in Sweden.
The Courts apply general principles of civil law as regards the for-
mation of organisations for a defined non-economic purpose. The
formal requirements are thus low, they include elected officials that
can represent the trade union and a charter, which must include nor-
mal trade union activity; there are for example no mandatory rules on
registration.

The concept of a collective agreement is also purely formal and
with no mandatory rules on registration. Section 23 of the Co-Deter-
mination Act (1976:580) defines a collective agreement as a written
agreement between an employer or an employer’s organisation and a
trade union, which regulates working conditions or other aspects of
the relation between employers and workers. These formal require-
ments are so low that it is possible to conclude collective agreements
even unintentionally .

Since there is no official definition of a trade union, there can be
no law regulating its field of activity. Instead, trade unions follow the
general principles of law that apply to all voluntary organisations with
a non-economic purpose, like political organisations, religious organ-
isations or sporting organisations. In Sweden we call them ‘idealistic’
organisations. These principles have not been codified and the trade
unions’ insistence on keeping the state out of their internal affairs, are
one important reason for this state of affairs .

" See Labour Court case AD 1990 No. 67.
" HemsTrOM, CARL, Organisationernas rdttsliga stillning (The Judicial Status of
Organisations), sixth edition, Norstedts juridik, Stockholm 2000, p. 32.
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Any idealistic organisation defines its field of activity itself. A
member may file a lawsuit in a District Court if the Board or the
Convent makes a decision, which it is not entitled to do under the
organisation charter. But the judicial review is only concerned with
whether or not the decision of the organisation is formally legal. A
trade union having a charter that includes vague concepts, for in-
stance ‘activities concerning workers’ interest in general’, can do
pretty much what it wants.

The Supreme Court has tried a famous case involving The Elec-
tricians’ Union, which had taken a collective home insurance policy
covering all members '°. Individual members could opt out of the
insurance policy but would not be entitled to refund, because the cost
of the insurance was not separable from the membership fee. Some
members of the trade union wanted the decision to take the collective
home insurance policy declared null and void, since it was outside the
trade union’s field of activity according to its own charter. It was
clear that the charter did not expressly mention home insurance pol-
icies.

The District Court and the Court of Appeal declared the trade
union’s decision on the collective insurance policy void. But the
Supreme Court reversed the outcome upholding the collective home
insurance policy. It declared that a decision by an idealistic organi-
sation must be manifestly alien to the purpose of the organisation if
it is to be declared void. This ruling still stands and gives the trade
unions scope to manoeuvre. There is a strong presumtion that what-
ever they do, though it might be inappropriate, it is nevertheless not
manifestly alien to the purposes written into their charters.

2.3. Collective agreements and their effects

Collective agreements are binding only to the signatories, on the
employee side, a trade union and on the employer side, an employer
organisation or an individual employer. It is not possible to extend
the binding effect of collective agreements through interference by
state authorities declaring them generally binding, i.e. there is no erga
omnes effect in Swedish law.

Though collective agreements cannot bind third parties they nev-
ertheless often have a strong influence on them, ‘a normative effect’.
Since they are so all encompassing, an industry-wide collective agree-

' NJA 1987 p. 394.
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ment can describe general principles of that particular branch of in-
dustry. Workers and employers outside the collective agreement are
free to make individual contracts to the contrary, but if a clause is
ambiguous or if an issue is unregulated by the individual contract, the
collective agreement might be used for interpretation and to supple-
ment the gaps of the individual agreement.

Moreover, legally, a non-union employee and an employer bound
by a collective agreement are thus free to conclude individual con-
tracts. However, if the employer, in doing so, fails to meet the con-
ditions stated in the collective agreement, he or she is in breach of the
collective agreement and may thus have to pay damages to the con-
tracting trade union. The employer has a contractual obligation to-
wards the trade union to apply the terms of the collective agreement
also to non-union members, unless the collective agreement has ex-
plicit provisions to the contrary '’

Collective agreements are binding in a hierarchical structure. A
central collective agreement takes precedence over a local collective
agreement and any collective agreement is binding upon the members
of the organisations bound by it. This is regulated in Sections 26 and
27 of the Co-Determination Act (1976:580), and it is based on a strict
principle of mutuality. Any legally binding effect on the worker side
has its counterpart on the employer side.

Suppose there is a central agreement stipulating a maximum wage
increase of 100 ? and a local collective agreement increasing the wage
by 120 ?, and an individual contract increasing the wage by 150 ?.
A Swedish employer can give a worker, who is a union member, a
wage increase of 100 ?. Both the local agreement and the individual
contract are void in the parts which come into conflict with the cen-
tral collective agreement.

Swedish statutory law supports bargaining centralisation by
giving central agreement precedence over local agreements. The
most important nationwide central collective agreements are those
entered into at industry-level '*. They generally cover minimum

7 This was first stated in Labour Court case AD 1932 No. 95, which concerned
whether or not the collectively agreed pay level was applicable to workers not
attached to the trade union. The case still stands. Note that it is the trade union
that owns the right to ask for the collective agreement to be fulfilled. They can
ask for it to be applied to non-members in order to fight social dumping, but they
can also choose to see the collectively agreed pay level as a membership benefit
not to be given to outsiders.

' MALMBERG, JoNas, The Collective Agreement as an Instrument for Regulation
of Wages and Employment Conditions, in Scandinavian Studies in Law, Volume
43 (2002) p. 194.
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wages, a minimum wage increase for each year, basic working con-
ditions and insurance protection. Nowadays there are almost no pro-
visions stipulating maximum wages or maximum wage increases.
However, wages that were binding both ways were once common ".
Central collective agreements are complemented by local collective
agreements on enterprise level. There is no area exclusively reserved
for the central agreements. Large parts of the annual wage increase
are distributed among the individual workers in negotiations at local
level.

Collective agreements on the central federative level are nowa-
days of little importance in Sweden?’, but central collective
agreements binding several organisations at the industry level
do exist. In the spring of 1997, twelve employer organisations
representing different industries and eight trade unions belonging to
all of the three major federations signed the Industry Agreement*'.
This collective agreement calls for co-ordinated bargaining in key
branches of private industry on a scale never before witnessed in
Sweden .

One interesting aspect of the Industry Agreement is that it brings
together white-collar workers and blue-collar workers under the same
collective agreement. This also applies to another central collective
agreement, the General Agreement on Employment Conditions in the
forestry industry. It concerns all employees in this industry. Apart
from the employer branch organisation, it is signed by four trade
unions, one representing each of the three major federations and the
fourth being the independent union of work-unit leaders.

¥ In the 1950s and 1960s Sweden had one of the most centralised pay
bargaining systems in the world. There were two different types of pay tariffs.
Minimum tariffs allowed for higher pay levels in the individual contract. The other
tariff was called normal (sic) tariff. A normal tariff was binding both ways.

* One exception is the Agreement on Efficiency and Participation of 1982
(Utvecklingsavtalet). This collective agreement was concluded between LO and a
cartel of trade unions representing white-collar workers in the private sector on the
worker side, and the federative organisation representing private employers on the
employer side.

2l NYSTROM, BIRGITTA, Regleringsformens och aktérernas stillning vid norme-
ringen av framtidens svenska arbetsmarknad (Actors and Forms of Regulations for
the Future Swedish Labour Market), in Normativa perspektiv — Festskrift till Anna
Christensen (Normative Perspectives — A Tribute to Anna Christensen), Juristfor-
laget i Lund, Lund 2000, p.311. See also ELVANDER, NILs, Industriavtalet och
Saltsjobadsavtalet — en jiamforelse (The Industry Agreement and the Saltsjobaden
Agreement — A Comparison) in Arbetsmarknad & Arbetsliv, Volume 8 (2002) pp.
191-204.

22 FAHLBECK, REINHOLD, Industrial Relations and Collective Labour Law, in
Scandinavian Studies in Law, Volume 43 (2002) p. 121.
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The duration of the collective agreement is for the parties to decide
— 2-3 years being a normal time span. The validity of a collective
agreement can be subject to anything the parties agree on. The pres-
ence of a period of notice of termination is also a matter strictly for
the parties. Statutory law which differentiates between trade unions
with a collective agreement and trade unions without collective agree-
ment always regards transitional periods when a mutual collective
agreement is not in force, as if the parties were still bound by such
an agreement.

An official Mediation Authority has balanced the relative free-
dom of contract since 2000. It has the authority to postpone industrial
action and to call the parties to compulsory mediation. The parties
can avoid its jurisdiction by creating collective agreements that meet
certain material and formal criteria, the Industry Agreement presented
above being one example (see further section 3.1.3).

Collective agreements on co-determination, on what have histor-
ically been managerial prerogatives, are given special legislative treat-
ment in order to promote such agreements. Collective agreements on
such co-determination cover the whole labour market®. If a trade
union demands co-determination as one of the conditions for signing
a collective agreement on wages and working conditions, and a col-
lective agreement is subsequently concluded and the issue of co-de-
termination remains unsolved, the trade union retains the right to re-
sort to industrial action on this issue **. This so-called ‘residual’ right
of industrial action has not been exercised to any considerable extent
though®.

Trade union influence outside the traditional core of collective
bargaining can under some circumstances come into conflict with basic
democratic principles. Suppose a local or central government is elect-
ed on a promise of substantial tax reductions. Should the public trade
unions have the right to use collective bargaining to influence the
government abstaining from the tax reductions? Suppose a newspaper
decides to give priority to one issue and order its journalists to reduce
their work on another. Should such managerial decisions be subject
to collective bargaining?

Section 2 of the Co-Determination Act (1976:580) exempts both
public and private employers engaging in activities of religious, sci-

2 Epstrom, Orian, Involvement of Employees in Private Enterprises, in Scan-
dinavian Studies in Law, Volume 43 (2002) p. 180.

* This is stated in Sections 32 and 44 of the Co-Determination Act (1975:580).

2 NUMHAUSER-HENNING, ANN, Labour Law, in Bogdan, Michael (ed), Swedish
Law in the New Millenium, Nordstedts juridik, Stockholm 2000, p. 352.
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entific, artistic or other ‘idealistic’ nature or employers engaged in
activities of co-operative, trade unionism, political or other opinion-
related activities. The exemption covers only the goals of the employ-
er’s activities and the managerial decisions directly connected to these
goals. The two examples mentioned above would no doubt fall under
the exemption, but the line is not easily drawn.

In the public sector it is said that the goals, direction, quality and
scope of the different public sector activities fall within the exemp-
tion, but a lot of public decisions are of a mixed character. A decision
to raise the teacher-pupil ratio can be described as an education qual-
ity issue. However, it is also important to the teachers, as it affects
their working conditions and even their employment security. Such
mixed decisions often fall outside the exemption and within the Co-
Determination Act*.

There are special collective agreements for the public sector
dealing with the conflict between co-determination and political de-
mocracy. The most important collective agreement creates a special
board called the Political Board, to deal with these issues. Its first
decision came in 1995 and concerned workers in the prison system,
who had given notice of planned industrial action demanding a
collective agreement regulating their working time*’. The Political
Board stated that a reorganisation decided by the parliament would
be frustrated if the trade union’s demands were met. Decisions
of the Political Board are not binding. They are recommendations
which the parties to the agreement have agreed to accept. The ulti-
mate risk the trade unions face in not doing so, is that of parliament
enacting a special law if political democracy is at stake in the indi-
vidual case.

2.4. The administration of collective agreements

The administration of collective agreements relies mainly on the
industrial organisations themselves. Any judicial review has to be
initiated by the parties concerned, i.e. an industrial organisation or an
individual worker or employer. Sweden created a Labour Court with
jurisdiction over collective agreements in 1928. Its jurisdiction was

* See Labour Court case AD 1981 No. 125. A grand five-year plan adopted
by a local parliament was considered to be a subject of negotiations according to
the Co-Determination Act.

" BERGQVIST, OLLE et al., Medbestimmandelagen, (The Co-Determination Act),
Nordstedts juridik, Stockholm 1997, pp. 63f.
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expanded in 1974 to include all conflicts concerning individual em-
ployment contracts, collective agreements and labour law **.

The Labour Court is the last instance in all types of labour law
cases. It is also the first instance if an employer or an industrial
organisation initiate a lawsuit against a counterpart bound by a mu-
tual collective agreement. It is a far-reaching duty to negotiate dis-
putes in accordance with the Co-Determination Act which makes it
possible with only one instance of judicial review (see section 3.2).
Disputes have been negotiated both at the local level and at the central
level before being presented to the Labour Court. During this process
the factual and legal issues are illuminated to such a degree that one
final court proceeding is deemed appropriate **. In fact, local and
central collective negotiations are the normal way to handle any dis-
pute on the content and interpretation of a collective agreement both
in accordance with the law and to collectively agreed proceedings.

If an individual employee initiate a lawsuit against his or her
employer it starts in a District Court. The employee might be unor-
ganised or the trade union might have chosen not to support its
member. The same applies to employers not bound by a collective
agreement. The decision of the District Court can be appealed to the
Labour Court.

The Labour Court judges can be divided into three groups. The
first group consists of legally trained judges and judges with a special
knowledge of the labour market. The second and third groups consist
of judges appointed by the three major trade union federations on the
worker side and The Confederation of Swedish Enterprise and
the three organisations representing the public employers on the em-
ployer side.

If the trade union representatives and the employer representa-
tives agree, they form the majority and can dictate the outcome. They
have used this influence to create rules of interpretation, which
strengthen the industrial organisations’ power over the application of
collective agreements. The signing parties ‘owns’ the collective agree-

* There are only few exceptions, for instance, if a labour issue arises in a
bankruptcy proceeding. The full list of labour issues not adjudicated by the Labour
Court is found in Chapter 1 Section 2 of Law (1974:371) on Legal Proceedings
in Labour Cases.

¥ According to Chapter 4 Section 7 of Law (1974:371) on Legal Proceedings
in Labour Cases, the Labour Court shall refuse to adjudicate a case if the nego-
tiations required by the Co-Determination Act or by collective agreements are
unfulfilled, unless the fulfilling of the negotiations has been hindered by an
obstacle beyond the control of the party initiating the proceedings.
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ments in a similar way to which two parties to a civil contract ‘own’
their agreement. If a common intent can be established it has prec-
edence even over explicit provisions to the contrary. A trade union
member or an unorganised worker whose duty to work is determined
by a specific collective agreement can thus not rely on its wording
creating a legal expectation concerning their rights or duties. If a
provision in a central collective agreement seems unclear, the best
legal advice is to call the employer organisation or the trade union
and ask them to explain it.

A trade union has a legal right to represent its members. If an
employer initiates a lawsuit against a union member, the trade union
shall be called to the proceedings as well. If the trade union initiates
a lawsuit on behalf of one of its members, the conflict formally
concerns only the trade union and the employer.

The proceedings and the judgement of the Labour Court are open
to the general public. A wish to keep some practises secret can be one
reason for agreeing to solve some disputes through arbitration. How-
ever, no trade union and employer organisation have opted for arbi-
tration as the general solution to collective disputes*’. Notwithstand-
ing, a lot of collective agreements stipulate arbitration for special
issues. One such special issue might be the distribution of the local
kitty among the individual workers. Another special issue might be
conflicts regarding the right to keep a rented apartment provided by
the employer after the employment relationship ends.

3. DIFFERENT CATEGORIES
OF COLLECTIVE BARGAINING

Collective bargaining is immensely important in Sweden. We will
present four different categories of collective bargaining. The legal
and factual backgrounds to the bargaining process in the four situa-
tions are different. The crucial difference concerns what happens if
the social partners disagree.

The first category is what we call the traditional core collective
bargaining. If the social partners disagree they are free to take indus-

* Such a policy is possible in principle. There are however some issues that
cannot be finally settled through a arbitration agreement entered into before the
actual conflict materialise. See Chapter 1 Section 3 of Law (1974:371) on Legal
Proceedings in Labour Cases. The exceptions are mostly concerned with different
forms of discrimination issues.
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trial action in order to make their counterpart budge. It is described
in section 3.1.

The second category is collective bargaining according to the co-
determination model (section 3.2). Such negotiations are closer to
consultation than to proper negotiations. The trade unions are often
under a collectively agreed peace obligation. Once there has been an
exchange of views at the local level and, if the trade union so claims,
at the central level, the employer is free to act as he or she deems
appropriate within the scope of the employer prerogatives.

The third category is also based on the co-determination model,
but these negotiations take place against a background of reinforced
trade union influence. The two concepts of priority of interpretation
and trade union veto are basically constructed in a similar way. If a
conflict is not solved during the collective negotiations, the trade
union’s view will stand until the Labour Court, on the employer’s
request, has ruled otherwise. The legal rules applicable to such a
conflict sets the frame for the negotiations (section 3.3).

The fourth category is collective bargaining based on semi-man-
datory law. Almost every trade union has a problem balancing re-
quests of benefits for their members against the risk that the employer
must cease its activity due to an excessively high cost level. Pay
bargaining, collective bargaining over benefits or legally created
benefits, all give rise to such a balancing problem.

Semi-mandatory law is a legal technique frequently used by the
Swedish legislator, giving the social partners the competence to dero-
gate from mandatory provisions if the derogation is agreed upon in
a collective agreement. In such a negotiation the employer must
persuade the trade union that the derogation from the mandatory
rule is in the best interest of their members. If no collective agree-
ment is agreed upon, the law provides the final solution to the
conflict of interest. This category of collective bargaining is de-
scribed in section 3.4.

3.1. Traditional core collective bargaining

Collective bargaining aimed at concluding collective agreements
regulating wages and working conditions is the traditional core of
trade unionism. Historically the unions fought for their place in the
industrial-relations system and it was through industrial action that
they scored their first victories. Even today such negotiations are
ultimately based on the threat of industrial action.
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3.1.1. The right to resort to industrial action

There is no individual right to strike in Sweden. Only trade unions
can declare strikes and only on issues not covered by collective agree-
ments signed by them. However, they have a principal freedom to
resort to industrial action in order to make their employer counterpart
sign a collective agreement where none exists. Sigeman has charac-
terised this right as ‘extremely strong’ in an international compari-
son’'. This is a natural concomitant to a state non-intervention prin-
ciple in such matters. Furthermore, since Sweden has neither a
minimum legislation regarding wages nor a system of declaring col-
lective agreements to be generally binding, the way to fight social
dumping is first and foremost through ordinary collective agreements
reaching as many employers and employees as possible.

The large employers have collective agreements either through
their employer organisation or directly with the trade union. Reach-
ing the small employers is more difficult. Substitute agreements are
designed for unorganised companies with few or no employees. The
basic mutual obligation is to follow the central agreement currently
in force between the trade union and a specific employer organisa-
tion.

Think of a shop with two employees neither of them being a
member of the trade union or wanting to join it. The trade union still
has the right to initiate industrial action to force the employer to sign
a collective agreement, most likely a substitute agreement. The choice
of action could be a hiring boycott, i.e. that the members of the trade
union are instructed not to work for the employer. Such primary action
has little value in itself.

However, once there is a formal primary conflict other trade
unions have the legal right to give their support through secondary
action. Thus, for instance, the Transport Worker Union can tell their
members not to handle any goods destined for this shop **. Such sec-
ondary action is the main tool to force small employers to sign col-

*! SiGEMAN, TorE, Insiders and Outsider in the Labour Market — Experiences
of a Nordic Welfare State in a Labour Law Perspective, Scandinavian Studies in
Law 38 (1999) p. 268.

> Section 41 p. 4 of the Co-Determination Act implicitly allows such action
even when a collective agreement is in force and therefore a general peace
obligation applies to the trade union involved in the secondary action. The
secondary employer (a transportation company) must thus accept this boycott. Any
retaliation is likely to be a breach of its peace obligation towards the trade union
organising the secondary action.
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lective agreements. This practice has come under the scrutiny of the
European Court of Human Rights in the famous Gustafsson case. The
restaurant owner Gustafsson claimed that being forced to sign a col-
lective agreement in the form of a substitute agreement was an in-
fringement of his negative right of association. However, the Court
ruled that industrial action aimed at forcing Gustafsson into abiding
by a collective agreement did not violate his negative right of asso-
ciation .

There have recently been some discussions on introducing a pro-
portionality principle applying to industrial action**. No such princi-
ple has yet been introduced and it is highly unlikely that it will be
introduced in the near future. Industrial action against small employ-
ers may seem out of proportion if regarded in isolation. However, if
all small employers could compete freely by dumping wages, the
whole collective bargaining system might come under pressure. View-
ing the same cases in this context can make industrial action seem
proportionate, even when the majority of the individual workers in
the company being subject to the action oppose it.

In 2000 a rule prohibiting industrial action against the self-em-
ployed, or employers having only their family-members working for
them, was inserted as Section 41 b of the Co-Determination Act*.
This rule prohibits industrial action in order to force the employer to
sign a collective agreement *°.

Another important situation where a risk of social dumping arises
is when foreign employers bring their employees to Sweden to per-
form work. It has been dealt with by the Co-Determination Act and
its rules on Lex Britannia®. Lex Britannia thus applies even when
Swedish law otherwise does not apply, for instance to foreign ships
temporarily visiting a Swedish port. It also applies to situations cov-
ered by the Council Directive 96/71/EC on the posting of workers.
The law implementing this directive indicates statutory minimum

3 European Court of Human Rights, Gustafsson v Sweden, 25.4.1996, Reports
of Judgements and Decisions 1996-II, p. 637.

* SOU 1998:141, Medling och lonebildning (Mediation and Wage Formation),
pp. 26f, 60ff, 75f.

* Law (2000:166) on Changes of the Co-Determination Act.

* Another highly sensitive issue, in this particular situation, is whether or not
the self-employed person also has a right to compete on price with workers doing
similar tasks. For instance, he or she can do this by offering a large company to
do a specific work for them at a low piece-rate. This central issue is not explicitly
regulated by the new Section 41 b of the Co-Determination Act or in any other
law.

7 Law (1991:681) on Changes of the Co-Determination Act.
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conditions in cases covered by it** However, there are no statutory
minimum wages in Sweden and this is where industrial action and
Lex Britannia come into the picture.

In these cases, to combat inferior working conditions of a ‘dump-
ing’ nature Swedish trade unions would initiate industrial action
against the foreign employer in order to force him or her to sign the
applicable Swedish collective agreement. Lex Britannia states that a
collective agreement governed by the Swedish Co-Determination Act
takes precedence over collective agreements governed by foreign law
(Sec 31a) and that the legality of industrial action shall be governed
by Swedish law alone (Sec 25a). The peace-obligation is also mod-
ified to cover only collective agreements governed by Swedish law
(Sec 42). In short, the legislator helps the trade unions combat social
dumping by legislating a general reinforcement of the Swedish trade
unions’ position in the collective bargaining system when they are
dealing with foreign employers.

3.1.2. Industrial action in the public sector

Since 1965 the trade unions representing public employees have
similar rights to take to industrial action as trade unions representing
private employees ™. The basic rules of the Co-Determination Act
apply to public as well as private employees. There are also additional
rules, for instance, if the work concerns the use of public authority *.
All public employers have collective agreements, and the conflicts
resulting in industrial action generally concern wages or working con-
ditions when one collective agreement expires and a new one is to be
negotiated.

The substantive right of public employees to resort to industrial
action could lead to extensive damage to third parties, for instance
hospital patients. This problem is mainly dealt with by the collective-
ly agreed negotiation structures regulating the potential conflict be-
tween co-determination and political democracy (see section 2.3). A
central board, created by the social partners, can thus review a planned
industrial action. In 1995 the board found that the industrial action

* Law (1999:678) on the Posting of Workers.

¥ EkLUND, RonNIE, Deregulation of Labour Law — The Swedish Case, Juridisk
tidskrift, vid. Stockholms universitet 1998-1999 p. 538.

* Law (1994:260) on Public Employment lists the allowed forms of industrial
action in this case in Section 23. The list includes ordinary strikes but secondary
action to support issues not related to other public employers are prohibited.
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planned by the trade union, representing the nurses, was designed to
avoid unreasonably extensive damage to third parties. Even if the
decision had gone the other way it would not have been binding.
Decisions of the board are only recommendations. The ultimate so-
lution to industrial actions with unacceptable consequences for third
parties would be legislation.

Special laws are, however, alien to the Swedish industrial-rela-
tions system, since the Swedish trade unions prefer self-regulation to
open government intervention. Collectively agreed negotiation struc-
tures (though they do not produce legally binding decisions) are often
strong enough to secure responsible and proportional behaviour by
the trade unions. There is only one instance in 1971 when the state
actually intervened and through a law imposed a solution to a labour
market conflict concerning the public sector. No such intervention
has yet been made towards collective bargaining in the private sector.

3.1.3. Collective bargaining on wages

Sweden centralised collective bargaining in 1938 with the famous
Saltsjobaden Agreement. In the 1950s and 1960s Sweden had one of
the most centralised wage bargaining systems in the world. Wages
were set by central federal collective agreements every two or three
years. The Swedish Trade Union Confederation (LO) and the Feder-
ation of Private Employers (SAF) made the first agreement covering
blue-collar work in the private sector. Other unions followed suit and
negotiated collective agreements on similar levels of wage increases.
Historically, the centralised bargaining system’s main benefit for the
employer side was that it was used as a means of containing aggregate
wage increases.

In the 1970s co-operation between the social partners was ham-
pered by massive state intervention into labour law, introducing a
number of acts, the most important being the 1974 Employment
Protection Act and the 1976 Co-Determination Act. In the 1980s the
employer side wanted to decentralise collective negotiations as far as
possible. In 1983-1984 the system of central agreements at federative
level gave way to a system with central agreements at industry level
for the blue-collar workers of LO. This shift resulted in a breakdown
in co-ordination. There was no national wage setter anymore. The LO
unions competed with each other and with unions representing other
groups. The issue of local control over wage distribution was highly
controversial and in 1988 the Swedish Union of Clerical and Tech-
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nical Employees in Industry (SIF) went on strike against its employer
counterpart on this issue*'.

One important factor behind the central bargaining system losing
its ability to contain wage increases was a phenomenon called wage
drift. In the 1980s the total wage increase per year was 8-10 %, half
of which was due to wage drift*>. Wage drift took different forms.
One was local wage negotiations, which gave increases on top of the
central collective agreement. Provisions stipulating maximum pay in
central collective agreements were routinely disregarded and started
to give way to minimum provisions only.

Groups with little wage drift secured provisions of wage devel-
opment guarantees in their central collective agreements, i.e. com-
pensation clauses for wage drift. In order to apply such provisions the
concept of wage drift had to be clarified. Should pay increases due
to seniority pay in a company with an older and more experienced
workforce be considered as wage drift? How should wage increases
connected to improved productivity or a profit sharing scheme be
regarded? Negotiations aimed at compensating wage drift thus rein-
forced a spiral where central and local wage increases fuelled each
other between different branches of industry and the public sector.
This leapfrogging led to various government interventions such as tax
reductions and price control in return for moderate wage demands.
This form of government intervention was on the whole not success-
ful.

The government tried a new way of influencing the parties in the
1990s. They created the Rehnberg Group which was formally an
ordinary mediation group, but the group’s activities have been char-
acterised as de facto re-inforced mediation by Elvander, Swedish
professor of political science, containing elements of income policy
as well .

The group focused on establishing a consensus around the need
for wage restraint. This consensus was supposed to pave the way for
new kinds of collective agreements without indexation and com-
pensation provisions. A new way of bargaining evolved from this.
Nowadays there is generally a central industry-wide collective agree-
ment regulating basic working conditions and laying down mandato-
ry levels of wage increases as well as minimum wages.

' ELVANDER, NiLs and HoLMLUND, BERTIL, The Swedish Bargaining system in
the melting Pot — Institutions, Norms, and Outcomes in the 1990s, National
Institute of Working Life, Stockholm 1997, p. 14.

2 Op. cit., p. 13.

4 Op. cit., p. 22.
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Minimum wages generally increase less than the average wage
level and are far below what might be considered a normal wage
level. The new wages are set locally. For white-collar workers most
of the centrally agreed wage increase goes to the local kitty and is
negotiated and distributed at the local level. For blue-collar workers
a mix between centrally agreed individual minimum wage-level in-
creases and a local kitty is usual. The central agreement creates a
peace obligation applicable to the local negotiations. Differences of
opinion are in most cases to be solved through arbitration, not through
industrial action.

Collective bargaining over wages illustrates a process of Swedish
industrial relations described by Fahlbeck as central decentralisa-
tion™. It is decentralisation in the sense that important decisions are
now being made at the local level. But it is central in the sense that
the central organisations participate in the process and retain an im-
portant role.

The complexities of Swedish wage negotiations can be illustrated
by the collective agreement between the Swedish Building Mainte-
nance Union and its employer counterpart ALMEGA *°. The employ-
er has to form criteria for the individualisation of the “free” kitty. If
there are no such criteria the central collective agreement explicitly
states that everybody receives the same increase *.

Such criteria are formulated unilaterally by the employer, subject
only to the ordinary negotiations with the trade union required by the
Co-Determination Act (see section 3.2). However, once the criteria
are set the employer has to follow the criteria laid down. The local
branch of the trade union can request to apply the employer’s criteria
and distribute the local kitty themselves to their members, but not to
non-members *’. A dispute as to whether or not a certain distribution
of the local kitty is correct is decided by arbitration.

There is tension between binding central guidelines and genuinely
free local negotiations. Sometimes the central collective agreement
contains only vague guidelines for local negotiations, or none at all.
In such cases the local negotiating parties have great freedom, but this

* FaHLBECK, REINHOLD, Industrial Relations and Collective Labour Law, in
Scandinavian Studies in Law, Volume 43 (2002) pp. 93f.

* The Employers’ Organisation for Industrial and Service Companies.

“ Collective Agreement for Building Maintenance Work Concluded Between
the Swedish Building Maintenance Union and the Real Estate Employers Associa-
tion (The employer organisations name before it joined Almega) valid 2001.03.01
to 2004.03.01, Section 14, note to the protocol.

7 Op. cit. Section 14, note to the protocol.
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freedom cannot be used unilaterally by the employer side. A disagree-
ment with the local trade union will lead to central negotiations and
ultimately to arbitration in accordance with most central collective
agreements.

The actual amount of central control over local negotiations is
very hard to quantify for an outsider. However, it is clear that the
central level still plays an important role. If the central trade unions
are dissatisfied with the outcome of the local negotiation procedures,
including the final arbitration, they can refuse to enter into new
collective agreements on the same principles. The central collective
agreement creates a mutual peace obligation, which the employer side
values highly. Few employers want local wage negotiations without
a peace obligation, and the only way to obtain this is through a central
collective agreement.

Today both the employer side and the trade union side continue
to work to establish a consensus regarding national wage strategy
issues. They try to agree upon the appropriate level of total wage
increase to guide central negotiations and to be distributed locally
according to the model of central decentralisation.

Keeping the total wage increase at the decided level relies to a
large extent on the social partners themselves. Central collective
agreements set minimum levels of wage increases and the employers
are almost always free to pay more. It easy to see how wages could
begin to rise fast if the labour market becomes overheated and local
employers start to compete for workers. There is no legal or institu-
tional framework designed to cope with such a situation.

Sweden has traditionally been characterised by a strong commit-
ment to self-regulation for the social partners. Before 2000 there was
a National Conciliator’s Office. The parties had to give seven days’
notice of planned industrial action and to present themselves at the
negotiating table when summoned by the conciliator. However, the
conciliator had no right to postpone industrial action **

An important official report from 1998 * suggested a new frame-
work for industrial relations in Sweden. It was put forward at a time
when Sweden already had successfully brought down the wage in-
crease in collective agreements to an acceptable level from a strictly
national perspective.

*# NUMHAUSER-HENNING, ANN, Labour Law, in Bogdan, Michael (ed.), Swedish
Law in the New Millenium, Nordstedts juridik, Stockholm 2000, pp. 352f.
¥ SOU 1998:141, Medling och lonebildning (Mediation and Wage Formation),
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The official report foresaw annual wage increases at 3.7% for
the years 1998-2000*. Though acceptable from an isolated national
perspective, it was estimated to be 1% above the average of those
EU nations adopting the Euro. This may not seem much, but the
government is actively preparing Sweden for the common currency.
Once Sweden adopts the Euro it cannot keep increasing its wage
levels more than the other Member States sharing the common
currency. Devaluation or depreciation has traditionally been Swe-
den’s way of balancing too high industrial cost-increases. The gov-
ernment considered it essential that the wage-formation process
should be finely tuned to reach results comparable to those of the
Member States sharing the Euro before we forfeited these currency
options.

The report was followed by new legislation. The proposition '
argued for a more active state role in the labour market. The actual
legal changes were modest, however. A Mediation Authority was
created. Mediation was made compulsory regardless of the parties’
wishes. The Mediation Authority was also given the right to postpone
industrial actions for two weeks and the period of notice for industrial
action was extended from seven days to seven working days. This
new and reinforced mediation system is only semi-mandatory (see
section 3.4). Thus it can be replaced by mediation structures created
by collective agreements. Such collective agreements must be regis-
tered with the Mediation Authority and must include inter alia, a time
frame for mediation, the appointment of mediators, and provisions
concerning the mediators’ authority.

The Industry Agreement (see section 2.3) concluded in 1997 is
based on such principles and was signed well before the Mediation
Authority was created. It binds twelve employer organisations and
eight trade unions, organising both blue-collar workers and white-
collar workers. Several other trade unions and employer organisa-
tions followed suit and created their own collectively agreed bargain-
ing and mediation system to avoid being subject to the Mediation
Authority.

* Op. cit. pp. 227 and 229.

' Prop. 1999/2000:32. A proposition is a document where the government
explains the proposed legislation to the parliament. It contains a lot of detailed
information on how the proposed legislation is supposed to work and is a really
important legal source in the Swedish legal system.
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3.2. General collective bargaining
according to the codetermination model

The basic law dealing with all aspects of collective labour law is
the Co-Determination Act (1976:580). It applies to all sectors of the
labour market. This act contains two main sets of rules. One compris-
es what might be called the basic rules on collective bargaining (only
just presented in section 3.1), which have been transferred from ear-
lier legislation on peaceful industrial relations with minor additions
or amendments. The second set of rules concerns co-determination at
work, first introduced as a result of the Act itself>>.

The Co-Determination Act does not give the employees any in-
dividual rights. Their influence is to be channelled through the trade
unions. Creating individual rights, which make a membership of the
trade union less necessary for the workers, could ultimately lead to
weaker unions. This is why Sweden has deliberately avoided creating
a two-tier labour-relations structure, where a second tier of work
councils or other workplace-based arrangements independent of the
trade union, compete with (or complement) the trade unions’ activ-
ities.

Sweden still works hard to preserve its single-channel model of
labour relations, where all activities representing the workers are
channelled through the trade unions that have collective agreements.
For instance, the law implementing the EC Directive on European
Work Councils requires companies bound by collective agreements
(i.e. virtually every company big enough to fall under the directive)
to allow the trade union to appoint the members of the Work Council
representing the Swedish workers *.

There are two levels of negotiation and representational rights in
the Co-Determination Act. One is the general right of negotiations
applying to all trade unions that have at least one member hired by
the employer. The other is the right to primary negotiations, part of
the co-determination rules applying in principle only to trade unions
that have a collective agreement with the employer.

The general right of negotiations is regulated in Section 10 of the
Co-Determination Act. It consists of a right to meet with the employ-
er and exchange views on ‘any matter relating to the relationship

52 See further, for instance, NUMHAUSER-HENNING, ANN, Labour Law, in Bogdan,
Michael (ed.), Swedish Law in the New Millenium, Nordstedts juridik, Stockholm
2000, pp. 331ff.

3 Law (1996:359) on European Work Councils, Section 16.
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between the employer and any member of the organisation who is or
has been employed by that employer’. This general right to negoti-
ations underlies every kind of collective bargaining in the traditional
sense. However, as regards trade unions without a collective agree-
ment with the employer, the general right to negotiations can of course
also be used as regards issues within the realm of managerial prerog-
atives. It is also used for negotiating any dispute of rights at local and
then central level.

As a principle, only a trade union ‘related’ to the employer by a
collective agreement comes under the specific rules on co-determina-
tion in the Co-Determination Act. According to Section 11 of the Co-
Determination Act there is a ‘primary duty of negotiation’ towards
these unions. The essence of this duty is that the employer must in-
itiate and carry out negotiations before making important alterations
in his activities or as regards the employment conditions of individual
employees **. Moreover, the employer is (apart from exceptional cas-
es) required to defer his decision until negotiations have been com-
pleted at local and — if so requested by the trade union — at central
level. There is however no obligation to reach an agreement. Once the
union’s legal rights are exhausted the employer is free to make the
decision he or she originally intended to make. Fahlbeck therefore
considers the name given to the Co-Determination Act to be a mis-
nomer. A true description of this central part of the Act would be
based on words such as consultation>.

The right to primary negotiations covers a much wider area than
the traditional core of collective bargaining and reaches all kinds of
managerial decisions within the managerial prerogatives *°. Thus, the
trade unions are to be consulted by the management on every impor-
tant decision. Negotiations are supposed to be a normal feature in the
running of a company. It is not something the employer shall resort
to only when there is a conflict between the management and the
workers. In one case, concerning installations of new machines at a
vinegar factory, the Labour Court ruled that the company should pay

** However, should an issue be of ’individual concern’ to a employee who
belongs to an organisation in relation to which the employer is not bound by
collective agreement, the employer is duty-bound to negotiate this issue in accor-
dance with Sections 11 and 12 with his or her organisation. The concept of
‘individual concern’ is to be interpreted narrowly. The employer’s decision must
concern none other than this particular individual.

% FAHLBECK, REINHOLD, Labour and Employment Law in Sweden, Juristforlaget
i Lund, Lund 1997 p. 19.

*¢ EpstrOM, ORJAN, Involvement of Employees in Private Enterprises, in Scan-
dinavian Studies in Law, Volume 43 (2002) p. 178.
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damages for failing to negotiate this important managerial decision
with the trade union. The union admitted in the Labour Court that the
workers regarded the new machines, and the new working practices
they entailed, as a substantial improvement of their working condi-
tions. Such a fact mitigates the damages the company has to pay, but
it will never erase them”’.

If a managerial decision seems trivial or follows a well estab-
lished routine the employer is exempt from the duty to invite to
negotiations. In such cases the employer still has a duty to negotiate
upon the trade union’s request (Sec 12).

The rules on primary negotiations in the Co-Determination Act
also implement Directive 98/59/EC on collective redundancies and
Directive 2001/23/EC on the transfer of undertakings. In cases where
the EC Directives apply and when there is no organisation with col-
lective agreement, the employer must negotiate with every union
represented at the workplace.

Breaches of the provisions of the Co-Determination Act are re-
garded as torts and the culprit has to pay damages, which include non-
economic damage.

3.3. Collective bargaining
based on reinforced trade union influence

There are some important special situations where a trade union
with a collective agreement attains co-determination in the true sense
of the word. The most important provisions of individual employ-
ment contracts are those on pay and on the duty of the employee to
perform work. Those provisions are often heavily influenced by
collective agreements. If there is a dispute concerning pay or the duty
to perform work and the collective agreement form a central part of
the parties agreed duties, the trade union has ‘priority of interpreta-
tion” according to Sections 34 and 35 of the Co-Determination Act.
Once the trade union has declared that it uses this priority the employ-
er has to act in accordance with the trade union’s interpretation until
the Labour Court upon the employer’s request has ruled otherwise.

There are some safety valves. The first is that the trade union’s
interpretation of the pay level must not be unreasonable. The second
is that if there is a manifestly urgent need to get a job done, the

7 Labour Court case AD 1980 No. 63.
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employer has a right to rely on his or her own interpretation of the
employees’ duty to perform work, until the issue is settled by the
Labour Court.

Another important situation of true co-determination for trade
unions with a collective agreement is the union right of veto. Accord-
ing to Section 38 of the Co-Determination Act, the veto right applies
to situations where employers intend to contract someone to perform
work on their behalf or in their business without that person being
employed by them. This means that the veto right applies for instance
to work being entrusted to persons hired from work agencies.

If a trade union uses its veto in good faith, the employer must
abide by it until the Labour Court has ruled otherwise. There is a
safety valve if there is a manifestly urgent need to let the work begin
before negotiations are completed or before the Labour Court has
made its decision.

A trade union veto is only possible in the situations listed in
Section 39. That is when the contracting leads to a law or a collective
agreement being circumvented, or the arrangement otherwise is in
violation of what is generally accepted by the parties in the particular
bargaining sector. The trade union must thus provide a solid, just
cause to impose a veto on the employer. The trade union cannot
impose a veto simply because it is in their members’ best interest **.

A normal way of handling temporary work given to outside
contractors is to make a list of companies that fulfil the requirements
of Section 39 of the Co-Determination Act. The employers are free
to use companies on the list, but have to call for negotiations if they
wish to contract a non-listed company *. Being on such a list is an
important competitive advantage, because an employer is far more
likely to choose a company on the list than to investigate whether or
not a non-listed company can be contracted and then negotiate with
the union on the basis of this investigation.

3.4. Collective bargaining based on semi-mandatory legislation

The importance of collective bargaining is enhanced by semi-
mandatory legislation. This legislative technique is based on public

% NUMHAUSER-HENNING, ANN, Labour Law, in Bogdan, Michael (ed.), Swedish
Law in the New Millenium, Nordstedts juridik, Stockholm 2000, p. 354.

% NORBERG, PER, Arbetsriitt och konkurrensrdtt (Labour Law and Competition
Law), p. 427.
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regulation laying down in principle mandatory minimum standards
on a high level. Provisions in individual contracts between employers
and employees are void as far as they are in conflict with the min-
imum standard. However, a semi-mandatory rule gives the social
partners the competence to derogate from the otherwise mandatory
provisions if the derogation is agreed upon in a collective agreement.
We will illustrate this with two examples from the Employment
Protection Act (1982:80), which covers both public and private
workers.

Section 7 of the Act requires a just cause (or objective ground)
for dismissals of open-ended contracts. The basic rules for fixed-term
contracts are the opposite. Such a contract ceases without prior notice
when the time agreed upon expires and the employer need not show
just cause for declining to offer the employee continued employment.
In order to stop employers from organising their businesses on the
basis of fixed-term workers, the Employment Protection Act exhaus-
tively lists the situations where fixed term contracts are allowed. These
rules are only semi-mandatory, however. The semi-mandatory con-
struction means that in reality there is freedom of contract on the
collective level with regard to the use of fixed-term contracts as long
as a trade union and an employer agree by means of a collective
agreement. .

Another important situation of semi-mandatory legislation are the
rules concerning dismissals due to redundancy. We have already stat-
ed that Section 7 of the Employment Protection Act requires just
cause (or objective ground) for dismissals of open-ended contracts. In
reality the requirement of a just cause is a mere formality in cases
concerning dismissals on economic grounds since it is a part of the
managerial prerogatives to decide upon business needs. Every dis-
missal, which forms a part of a restructuring scheme designed to raise
the profit level of the company, is thus regarded as just. Thus, eco-
nomically motivated, just dismissals can (and frequently do) occur in
highly profitable companies ®'.

The social protection arises through other measures. The main
statutory protection for the employees comes from strict rules regard-
ing the choice of persons to be dismissed (Section 22 of the Employ-

® See further, for instance, NUMHAUSER-HENNING, ANN, Fixed-term Work in the
Nordic Labour Law, in Scandinavian Studies in Law, Volume 43 (2002) p. 292.

' RONNMAR, Mia, Redundant Because of Lack of Competence? Swedish Em-
ployees in the Knowledge Society, The International Journal of Comparative
Labour Law and Industrial Relations 2001 p. 124.
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ment Protection Act). These rules are (with minor modifications)
based on seniority — the ‘last in first out’ principle. The group to
choose from is also determined by Section 22. It consists of the whole
plant and every worker who works on a task regulated by the appli-
cable collective agreement.

However, these rules are also semi-mandatory. The freedom of
contract of the social partners is virtually unlimited as long as they
agree. The parties to the collective agreement can thus agree on the
relevant factors for dismissals deviating from the Act. The Labour
Court will normally not question the collectively agreed balancing of
such factors. In fact, it does not even require that the social partners
explicitly state the objectively verifiable criteria behind their choice
of workers to be dismissed until a legal dispute commences. This
freedom is often used to pick the workers who have to leave, indi-
vidually, in a collective agreement at local level .

Collective agreements concerning employment protection in re-
dundancy situations, are binding for the entire workforce and can
thus be applied both to trade union members and to non-union mem-
bers. The trade union’s right to make agreements on behalf of non-
union members is not balanced by a duty of fair representation. In-
stead, the limits are set by statutory laws on different forms of
discrimination and by a general principle of law referring to good
practices on the labour market .

Most dismissals in Sweden are due to economic reasons *. Collec-
tive agreements, making use of the semi-mandatory character of the
law, are an important feature. If the company makes a healthy profit
the trade unions try to extract severance pay, paid education and train-
ing and other forms of benefits for the dismissed employees. In fact,
the majority of the labour market sectors possess severance payment
schemes drawn up in accordance with collective agreements °. How-
ever, if the company is in a dire economic situation, the trade union’s
primary goal might well be just to save some extra jobs. Companies
that experience long periods of decline risk ending up with a very old
workforce if every reduction of the workforce is to follow the strict

2 CALLEMAN, CATHARINA, Turordning vid uppsigning (The Choice of Persons
to be Dismissed in Redundancy Situations), pp. 292f.

03 Op. cit., p. 369. See also the Labour Court case AD 2002 No. 37.

® RONNMAR, Mia, Redundant Because of Lack of Competence? Swedish Em-
ployees in the Knowledge Society, The International Journal of Comparative
Labour Law and Industrial Relations 2001 p. 124.

% SIGEMAN, TORE, Employment Protection in Scandinavian law, in Scandina-
vian Studies in Law, Volume 43 (2002) p. 274.
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seniority rules of statutory law. There is no other way out of this
problem than to sign collective agreements in redundancy situations.
Therefore any company operating in Sweden ought to ensure from
the outset that they have a constructive relationship with the trade
unions.

Since 1997 collective agreements deviating from the rules of
fixed-term employment and dismissals due to redundancy can be
entered into at any level, even plant-level, provided there is a ‘col-
lective-agreement relationship’ established between the parties on the
central level beforehand. Earlier, such deviations required a collec-
tive agreement at central level.

Semi-mandatory rules are frequent in Swedish labour law . The
Working Time Act (1982:673) and The Workplace Union Represent-
atives Act (1974:358) are two examples of legislation with several
semi-mandatory provisions. European Union Directives in the labour
area generally contain minimum standards, which must be guaranteed
to each individual worker. In these situations Sweden often implies
the Directive by a semi-mandatory law with the restriction that any
derogation in a collective agreement is void if it fails to live up to the
standard provided by the Directive at issue.

The extra freedom and flexibility a collective agreement can bring
in relation to semi-manadatory statutory law is one of the features
which explain the strength of the collective agreements and the trade
unions in Sweden ®’.

4. COLLECTIVE BARGAINING AND COMPETITION LAW

As in the other EU Member States, it is unusual to find collective
agreements appearing in competition law practice and jurisprudence
in Sweden. But according to the COLCOM-Report, the Swedish and
the Finnish competition authorities seem to be the most active (or
maybe the least inactive) authorities in this field in the 1990s .

% Compare NIELSEN, RuTH, European Labour Law, p. 93. “Sweden is probably
the single country where this kind of interaction between statutory legislation and
legislation by means of collective bargaining is most developed.”

7 On the *flexibility function’ of collective agreements, see for instance BRUUN,
NikLAs, The Autonomy of Collective Agreement, report to the European Regional
Congress of Labour Law and Social Security held in Stockholm 4-6 September
2002, congress proceedings.

% Bruun, NikLAs and HELLSTEN, JarI (eds.), Collective Agreement and Compe-
tition in the EU — The Report of the COLCOM-project, DIOF Publishing, Co-
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The present Swedish competition law is modelled on the EC
competition law. There is an explicit labour market exemption cov-
ering agreements between employers and employees relating to wages
and other conditions of employment®. This exception has remained
unchanged since the first proper competition law, the 1953 Anti-Trust
Act”. Collective agreements on the traditional core subjects of trade
union activity are uncontroversial and are obviously exempted from
the competition rules.

However, we have seen that Swedish trade unions are active
outside the core of traditional collective bargaining. Here conflicts
with the competition law might arise. To illustrate this we will present
two Swedish competition cases. The first case is presented in section
4.1 and concerns trade unions signing home insurance policies on
behalf of their members. The competition problem arises because of
the large number of trade union members in Sweden. It is not linked
to unionism as such. Any equally large organisation negotiating any
contract for goods or services on behalf of its members will create
similar competition problems.

The second case (section 4.2) concerns a provision of a collective
agreement prohibiting work being contracted out to independent con-
tractors. This provision concerns an issue traditionally governed by
the employer’s managerial prerogatives. On the one hand, this type of
restriction can under some circumstances create serious competition
problems, but on the other, the workers have a clear interest in the
restriction since it gives them increased security of employment.

4.1. The home insurance policy of the Swedish Trade
Union Confederation

We have seen in section 2.2, that a Swedish trade union is free,
in principal, to choose its fields of activity as long as it does not
commit acts which are manifestly contrary to its charter. The Swedish
Trade Union Confederation (LO) used this freedom to sign a frame-

penhagen 2001, pp. 65f. The countries studied are Austria, Belgium, Denmark,
Finland, France, Germany, Italy, The Netherlands, Spain, Sweden, and the United
Kingdom.

% Competition Law 1993:20, Section 2.

" Act (1953:603) to Counteract Restraints of Competition in Business in Certain
Instances. The Act (1956:245) Concerning the Obligation to Submit Information
as to Conditions of Price and Competition, may also be seen as a part of the first
Swedish Anti-Trust Act. See BerniTZ, ULF, Commercial Law (Marknadsriitt), Jurist-
och sambhillsvetareforbundets forlags AB, Stockholm 1969, p. 423.
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work for collective home insurance policies for rented dwellings on
behalf of its members with an insurance company called Folksam.
The agreement gave the LO-affiliates an option to collectively insure
its members on the terms agreed at the federative level. Three affil-
iates made use of this opportunity. A competitor of Folksam demand-
ed that the Swedish Competition Authority stop this practice.

The Swedish Competition Authority investigated the case and
concluded that a trade union is not an undertaking when buying
insurance protection for its members’'. Since the competition law
applies only to undertakings, this finding was sufficient to clear the
agreement from the prohibition of cartels. This prohibition applies to
contracts between at least two parties classified as undertakings.

This was not enough to clear the agreement, though. Folksam was
the largest provider of home insurance for rented dwellings, and its
market share had grown significantly and reached 41.3 %. Thus, the
question arose of possible abuse of a dominant position. However, the
Competition Authority concluded that Folksam was not strong enough
to act independently of their competitors, and that its actions there-
fore could not amount to an abuse of a dominant position "%,

Suppose all LO-affiliates would have used their options to con-
clude collective home insurance policies with Folksam. In such a
situation it is quite possible that the Swedish Competition Authority
would have ordered Folksam to terminate or to modify their agree-
ment with LO.

4.2. The collectively agreed ban
on contracting out delivery of newspapers

The second example of a conflict between collective agreements
and competition law concerns the delivery of newspapers. The com-
panies in this sector restructured their business in the 1960s and 1970s.
They dismissed workers and gave their work to independent contrac-
tors. The Transport Workers’ Union reacted, and in 1976 they en-
tered into an industry-wide collective agreement prohibiting contract-
ing out delivery of newspapers to independent contractors.

"' Decision of the Swedish Competition Authority, Filing Number (diarienum-
mer) 533/1995.

2 For a deeper analysis of the competition problems in this case see EDWARDs-
soN, Eva, The Competition Law, Collectively Agreed Home Insurance, and the
Stevedoring Monopoly (Konkurrenslagen, kollektiva hemforsikringar och stuveri-
monopolet), Juridisk tidskrift vid Stockholms universitet 1997-1998 pp. 952-983.
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A company in the business had one employee who had his own
firm specialising in various kinds of deliveries and serving 30-40
customers. Both the employer and this employee wanted his newspa-
per delivery job moved to his firm and they acted accordingly. The
trade union took the dispute to the Labour Court and asked it to
declare that this contracting violated the prohibition in the central
collective agreement”. The employer wanted the Labour Court to
deny this request, since the prohibition in the collective agreement
was void according to the competition law.

The Labour Court stated that the collectively agreed prohibition
on contracting out did not concern wages or working conditions and
thus was not exempt from Swedish competition law. Having found
the competition law applicable, the principal issue became whether or
not this provision of the central collective agreement resulted in an
appreciable reduction of the competition on the relevant market. The
Labour Court found no appreciable reduction of competition and thus
declared the existence of a violation of the collective agreement on
the employer side.

The former employee had also taken the dispute to the Swedish
Competition Authority, which decided on the case a year after the
decision of the Labour Court. The Competition Authority concluded
that the prohibition in the collective agreement reduced competition
to an appreciable extent, especially by making it impossible for new
firms to start on a small scale, and that this provision of the collective
agreement was void. They ordered the employer organisation and its
individual members to stop applying the provision ™.

5. CONCLUDING REMARKS

The Swedish labour-relations system shows some characteristics
different from the main EU continental model of labour relations. It
is characterised by strong organisations which totally dominate their
respective fields of action, still high unionisation rates and collective
agreements reaching the vast majority of workers according to the
contract principle and without any erga omnes mechanisms. At least
since the 1970s the state has actively nursed this environment by
promoting a single channel labour-relations model, creating incen-

”® Labour Court case AD 1998 No. 112.
™ Decision of the Swedish Competition Authority, Filing Number (diarienum-
mer) 555/1996.
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tives for the workers to belong to the trade unions and for companies
to have collective agreements with them. Established trade unions
‘related’ to the employer by a collective agreement are given a number
of privileges in statutory law, for instance as regards co-determina-
tion. Moreover, semi-mandatory rules are frequent and may only be
derogated from by means of collective agreements. An important
effect of semi-mandatory legislation is that the special dimension of
flexibility it provides thus requires collective bargaining.

Another important characteristic is the high degree of autonomy
given to the social partners in the bargaining process, concluding and
enforcing collective agreements. In Sweden collective agreements are
assessed as a primary private law contract in contrast with many other
Europeans states, where public law elements of collective labour law
are considerably stronger. Thus, in Sweden there are few statutory
restrictions on the social partners even when they deal with truly
important matters. Sweden’s need to keep inflation down has not yet
resulted in any major state intervention in the collective bargaining
system. Wage restraint is mainly to be achieved by collectively agreed
negotiation structures. This was recently demonstrated by the reform
of the mediation system, leaving huge sectors abiding to certain col-
lective ‘peace’ agreements entirely outside the scope of its authority.
The sensitive issue of the protection of third parties in industrial
conflicts in the public sector has also been solved mainly by collec-
tively agreed bargaining structures. Legal intervention is seen as a last
resort and not put to use to any considerable extent.

However, the basically ‘private law contract’ character of Swed-
ish collective labour law may produce clashes as regards Community
law and its implementation. With Bruun we could say that the latter
‘is not ... a primarily private law, autonomy system, but an integrated
element of a modern system of a partly corporative governance of the
labour market’ ”°. Developments (the ‘regulatory’ function given to
the social partners at European level after the Amsterdam Treaty by
Articles 137-139 EC, as well as the fact that various legislative
measures at European level explicitly open up for national implemen-
tation using agreement between employer and employee representa-
tives) could be seen to harmonise quite well with the Swedish labour-
market model at first glance. However, the results of social dialogue
within Community law still generally require complementary statu-
tory measures, at Community or national level. To protect the indi-

> BRUUN, NIkLAS, The Autonomy of Collective Agreement, report to the Euro-
pean Regional Congress of Labour Law and Social Security held in Stockholm 4-
6 September 2002, congress proceedings p. 36.
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vidual’s right, the use of collective agreements as instruments of
implementation does not absolve the Member State from taking full
responsibility for guaranteeing full coverage of the Directive, etc.
The semi-mandatory technique frequently used in Sweden to imple-
ment Directives seems to address these issues adequately. Where the
traditional autonomy of the social partners is more demanding — as
is the case with wage setting — statutory intervention is considerably
less attractive, though. To implement the rules on minimum legisla-
tion in the Posting Directive, Sweden thus relies on Lex Britannia,
leaving it to the trade unions to combat social dumping by means of
collective bargaining and industrial action in a legal setting which
seems to open for discriminatory practices towards foreign employ-
ers. The statute-based immunity for collective agreements explicitly
stated in national competition law may also — in combination with
extensive collective bargaining rights within the area of managerial
prerogatives — occasionally produce conflicts with Community law.






Chapter 10

COLLECTIVE BARGAINING IN SPAIN
Juan Garcia Blasco™ and Angel Luis de Val Tena™, Zaragoza

1. THE COLLECTIVE BARGAINING STRUCTURE

Although the expression “collective bargaining structure” does
not have a unequivocal meaning, nor is it defined as such by na-
tional legislators, we use the term to refer to the levels on which
collective bargaining is done and which, in the end, give rise to a
complex network of arrangements, agreements and collective agree-
ments. This complexity results from the existence of bargaining units
on different levels, which may reach various agreements among
themselves, causing conflicts. Thus, rules must be established to sort
out this concurrence. State law, by organising the concurrence of
agreements, establishes “preferential units” to regulate certain mat-
ters. However, this is the sole purpose since, based on the principle
of neutrality and respect for the freedom of the contractual parties,
collective agreements have the scope that the parties determine (art.
83.1 of the Ley del Estatuto de Trabajadores, or “Workers’ Stat-
ute”, henceforth LET).

However, the legislator authorises the most representative trade
unions and employers’ associations, on the national or regional level,
to establish the collective bargaining structure via interprofessional or
via collective agreements (art. 83.2 LET). This option, if exercised,
limits the authorised parties’ recognised capacity to decide the scope
of the collective agreement that is to be bargained. If there is an
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interprofessional agreement about collective bargaining activity that
refers to organisational or structural aspects, then the parties’ recog-
nised freedom is limited, and the selection of the bargaining unit is
predetermined or at least bound to certain conditions.

These provisions contained in the 1980 Ley del Estatuto de Tra-
bajadores (LET) meant, without a doubt, a radical shift in the trend
seen up until then, insofar as the law predetermined bargaining units.
However, this legal innovation was not enough to modify the collec-
tive bargaining system, characterised by weak articulation and, above
all, the fragmentation of bargaining units, which caused the same issue
to be bargained on different levels.

To a certain extent, the legislative reform of 1994 helped put an
end to this inertia. In addition to promoting collective bargaining as
a regulatory source, on the enterprise level it also — and more im-
portantly — modified the rules of concurrence between collective
agreements (art. 84 LET). Thus, although it states that “a collective
agreement, during its period of validity, cannot be affected by that
which is laid out in agreements of a different scope”, it identifies two
possible exceptions: first, by allowing an interprofessional (cross-
industry) agreement or a framework agreement to establish different
rules about concurrence between agreements of different scopes and
the principles of complementarity of the different bargaining units
(art. 83.2 LET); and second, by allowing that supra-enterprise level
agreements may affect what is stipulated in others of a higher level,
save for certain issues — trial period, hiring methods, occupational
categories, disciplinary matters, minimum rules regarding safety and
health in the workplace and geographical mobility.

If the reformist legislator’s intention was to modify the bargain-
ing structure, consolidated some time ago, the new standards about
how the concurrence of agreements should be sorted out indeed make
allowances for greater territorial and functional decentralisation. The
adopted solution, however, limits the applicability of multi-industry
and framework agreements as regards the organisation of the collec-
tive bargaining structure, a legal authority that corresponds to the
most representative trade union and employer’s associations. At the
same time, far from resolving the excessive fragmentation of bargain-
ing units, it exacerbates in this congenital defect.

On the socio-political front, the new legal framework regarding
the concurrence of agreements protects the creation of a collective
framework of a regional scope, although it does not guarantee it.
Without a doubt, it facilitates the decentralisation of collective bar-
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gaining, but it does not predetermine a bargaining structure. Unsat-
isfied with the effects of decentralisation, the most representative
national unions and employers’ organisations signed in 1997 the “In-
terconfederate Agreement on Collective Bargaining”, — AINC —
with the tacit goal of avoiding any negative consequences that might
derive from the new collective bargaining system. Said Agreement,
of obligational applicability, opts for a centralised structure, with the
national-level sectoral agreement as the typical bargaining unit, where
the regulation of matters reserved to said level would be exhausted,
adding other ones. This does not mean that in the regulation of some
matters, a national sectoral agreement cannot be bargained on a lower
level for its posterior development, or that other agreements might
even directly be bargained on lower levels. At any rate, lower-level
bargaining — territorial and company — would be tied to the nation-
al sector agreement, in order to achieve systematic, articulated bar-
gaining in the corresponding sector.

All this was merely a earnest attempt to organise the collective
bargaining structure in our country, given its — already advanced —
purely obligational applicability, since attaining the sought-after
objective would involve a strong commitment on behalf of the lower-
level territorial organisations, hence the AINC’s fragility when it
comes to applying it. The prognosis advanced by the additional reg-
ulation of the AINC is not, then, surprising, in the sense that the
“rationalisation of the objectives in this Agreement, designed to pro-
cure the development of a particular model on this matter, and relat-
ing to the contents of the collective agreements, may call for the
corresponding legislative modifications.” A prognosis that we feel is
totally accurate, even if, despite existing plans, no reform has yet
been tackled, to this or any other respect.

When the AINC expired, faced with the government’s plan to
reform the legal framework of collective bargaining, the most repre-
sentative national trade and employers’ unions signed a new “Inter-
confederate Agreement on Collective Bargaining” — AINC 2002. It
was quite different in content from the first one, as no express men-
tion was made to the bargaining structure. In addition to general
considerations about business competitiveness and employment, a
series of criteria were established regarding wages, employment and
health and safety in the workplace. As for the bargaining procedure,
insisting on the obligational nature of the agreement, it stipulated that
the signing confederations “shall establish with the respective organ-
isations in their sectors or branches, without reducing the collective
autonomy of the parties, the most appropriate mechanisms and chan-
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nels by which they can assume the agreed behaviour and adjust their
behaviour to it.” Having overcome the temporary scope of that agree-
ment, once again the social agents have signed, for this year, an “In-
terconfederate Agreement on Collective Bargaining” — ANC 2003
— on similar terms as the previous one, that is, without expressly
determining the collective bargaining structure.

In short, Spanish labour law does not have a structure for collec-
tive labour bargaining, according to the different levels, nor does it
establish a clear preference for any one of them. The bargaining units
are freely constituted by the bargaining parties, and the rules about
the concurrence of agreements even allow that a supra-enterprise level
agreement may affect what is stipulated in another valid higher-level
agreement. The latter exception encroaches on the bargaining struc-
ture’s organization through multi-industry or framework agreements.
Meanwhile, the legislator is not addressing this matter, the bargaining
inertia continues and, save for very specific sectors, the structure has
not been modified — an insufficiently homogenous structure with no
general criteria that was consolidated in past decades and still suffers
from the abovementioned defects.

Unlike collective bargaining for other workers, collective bar-
gaining for government employees, recognised by Law 9/1987 of June
12 and reformed by Law 7/1990 of July 19, has notable specificities.
For one, the rules that dictate bargaining structure are radically dif-
ferent. For instance, the bargaining units are not freely determined by
the parties; on the contrary, they are established ex lege, forming
“bargaining tables” (art. 31.1 Law 9/1987). First, one “General Bar-
gaining Table” must be set up on the government administration level
and another in each region and local body. Then, “Sectoral Bargain-
ing Tables” are set up for collective bargaining and to determine the
working conditions of people who work in non-university public cen-
tres, employees of the Postal and Telegraph Service and Post Office
Bank, public health institutions, the justice department, social secu-
rity and civil servants of universities and the central and institutional
administration. This is not, however, a closed list of sector bargain-
ing, as the General Table can decide to set up other Sectoral Tables
to attend to the number and peculiarities of specific groups of gov-
ernment employees.

In principle, each bargaining unit has full authority to determine
the working conditions of the civil servants from the corresponding
area; however, the Sectoral Tables’ authority is “residual”, as it ex-
tends to all subjects who have not been the object of a General Table
decision.
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2. TYPES OF AGREEMENTS

Collective agreements can be classified in many different ways.
To begin with, we can distinguish — as we have already mentioned
— collective agreements for regular workers from agreements for
civil servants, each having a different legal framework.

With respect to the first group, we must also differentiate between
statutory collective agreements; that is, those bargained according to
the requirements laid out in Title II of the LET, and — contrario
sensu — extra-statutory collective agreements, both with constitu-
tional foundation (Art 37.1 EC). Statutory collective agreements are
regulatory, being an objective source of law (Art. 3.1.b LET) and
of general or erga omnes applicability, binding all employers and
workers included in their scope during the entire period of their
validity (Art. 82.3 LET). Extra-statutory collective agreements are
contractual in nature, which means they cannot be applied to create
objective law, forming — on the other hand — simple subjective
rights protected by common law, subject to the general rules about
agreements and extending their effects to the contractual parties as
well as the workers and employers directly represented by them.

Another interesting perspective when it comes to determining the
types of agreements is their scope. There are company agreements or
lower-level agreements, sectoral agreements, interprofessional agree-
ments and occupational agreements. On the company level, the com-
pany is usually the bargaining unit, although it is possible to bargain
agreements on lower levels, such as the workplaces of medium- to
large-sized companies, or agreements that are applied to a group of
undertakings. On the supra-enterprise level, it is sectoral agreements
can be bargained on different territorial levels, with a high number of
provincial agreements — at least in some sectors — which are gradu-
ally substituting regional or national agreements. Interprofessional
agreements exceed the scope of a sector, establishing common criteria
for the development of collective bargaining on lower levels (art. 83.2
LET). Or, they can even regulate specific matters to provide common
regulation (art. 83.3 LET). Occupational agreements are applicable
to a group of workers who belong to the same occupational category,
hold the same job position, have the same qualifications or belong to
a certain division or department. These agreements are bargained on
the level of a specific enterprise or branch of activity.

Finally, considering their function or content, in addition to the
general agreement that establishes working conditions for a company
or branch of activity, we can identify framework agreements, gener-



280 Collective bargaining in Europe

ally interprofessional in nature, which organise collective bargaining
and distribute its contents. They are “flexible agreements”: that is,
they provide rules or general guidelines for the bargaining structure
and the content of the agreements. Then there are agreements about
specific matters, specialised in content, whose final goal is to estab-
lish a specific regulation either directly or indirectly. The latter are
imposed without the need to be included in a posterior agreement of
a lower level, although they may be fleshed out or completed on lower
levels. At any rate, it is not uncommon to find “mixed” agreements,
since together with framework rules they include directly applicable
regulation for some matters.

Regardless of the different contractual methods that can be de-
rived depending on the reference criteria used, the state legislator,
when enumerating the rules about legitimacy to bargain, opts to sim-
plify them as much as possible, differentiating between — on one
hand — company or lower-level agreements and — on the other —
supra-enterprise agreements.

3. THE BARGAINING PARTIES

Collective agreements are the result of bargaining carried out by
representatives of two groups, the workers and the employers. There-
fore, there are two bargaining parties in a collective agreement: the
workers’ representatives and the employers’ representatives. The
agreement capacity of the both groups is recognised in 37.1 EC.

However, statutory collective bargaining — that which is granted
general or erga omnes applicability — acknowledges the capacity of
specific representative structures and not others. When the legislator
specifies the legal authority required to validly bargain a statutory
agreement (art. 87 LET), the agreement capacity of the authorised
subjects is assumed. Thus, recognised as having bargaining capacity
are, on the workers’ side, their legal representatives — workers’
representatives and members of the workers’ committee, as well as
the trade unions and its legally constituted federations and confeder-
ations — and on the employers’ side, their associations, federations
or confederations.

In the context of statutory collective bargaining, in addition to
agreement-making capacity, both bargaining parties must demonstrate
legal authority to bargain. To bargain a company or lower-level agree-
ment, on the workers’ side, the “workers’ committee, workers’ rep-
resentatives, where applicable, or trade union representatives, where
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applicable” are authorised, as long as the latter together make up
the majority of the committee members (art. 87.1 LET). There is,
then, a double recognition, both in favour of the legal or unitary work-
ers’ representatives and the union representatives, though conditions
are imposed on the latter, without any rules giving preference or pri-
ority to either group over the other. However, the opposing party
does need to recognise one of them as a delegate. Whether it is one
or another depends on the decision of the representatives themselves,
their “real” representation capacity or the bargaining inertia or dy-
namic, although the unionisation of the unitary delegations facilitates
agreement between the two delegations. On the employers’ side, the
legally authorised subject is the employer, either directly or via a
representative.

When it comes to bargaining a supra-enterprise statutory agree-
ment, the authorisation rules are different from the previous ones.
On the workers’ side, only the unions are legally authorised, and spe-
cifically (art. 87.2 LET):

a) The most representative trade unions operating on the na-
tional level, as well as in their respective scopes, affiliated union
entities, federated or confederated. In this respect, the most represent-
ative national unions are considered to be those that have, in said
scope, 10 percent or more of the total number of workers’ represent-
atives, members of the workers’ committees and members of the
bodies that represent civil servants in public administrations [art. 6.2a
LOLS], and likewise, “by radiation” those unions that are affiliated,
federated, or confederated to one of the most representative national
union organisations.

b) The most representative trade unions on the regional (Auton-
omous Community) level for agreements that do not transcend said
scope, as well as in their respective scopes, those entities that are
affiliated, federated and confederated to the same. On the regional
level, the most representative unions are those that have at least 15
percent of the total number of workers’ delegates, members of work-
ers’ committees and members of the bodies that represent civil serv-
ants in public administrations [art 7.1.a) of the Ley Orgdnica de
Libertad Sindical, or “Trade Union Freedom Act”, henceforth,
LOLS], and likewise, “by radiation”, those unions that are affiliated,
federated or confederated to one of the most representative regional
union organisations [art. 7.1.b LOLS].

c¢) Those trade unions that have at minimum 10 percent of the
members of the workers’ committee or personnel delegates in
the geographical and functional scope of the agreement.
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On the other hand, on the supra-enterprise level, those employers’
associations representing at least 10 percent of the employers from
the geographical scope of the agreement are legally authorised to
bargain, as long as they represent an equal percent of workers affect-
ed by the agreement (art. 87.3 LET).

Only in the case of national collective agreements, legal author-
isation is extended to the most representative regional trade unions
and the regional employers’ associations that have in said scope a
minimum of 15 percent of employers and workers, unless they are
part of national federations or confederations (art. 85.4 LET). As no
further specifications are made, by this “additional path” the partic-
ipation of unions and employers’ associations is possible without
representatives in the functional scope of the agreement within their
own region, since the legislator has not considered that eventuality,
something which does not fail to attract our attention.

Although the scopes analysed are the most common ones, we must
not forget the principle of free election by the bargaining units. Thus,
it is required to specify legal authorisation in two cases: occupational
agreements and group enterprise agreements.

In the case of occupational agreements, legal authorisation for
workers that belong to a specific category or occupational group or
who have the same area of expertise or occupational qualifications is
granted to the trade union representatives for this scope, designated
by express agreement of said workers (art. 87.1, second paragraph in
fine, LET). The fact that the legal entitlement of union representa-
tives is recognised ex lege does not deprive the unitary bodies of
representation (workers’ representatives and workers’ committees) —
if the bargaining is not on a supra-enterprise level — of the generic
authority to bargain collective agreements below the company level,
although these organs represent all personnel and not just workers
who belong to the occupational category.

When it comes to bargaining a statutory collective agreement for
a group of enterprises, as case law allows, the doctrinal and case law
debate is centred on deciding whether the company agreement bar-
gaining rules should be applied to these agreements, or if the rules for
sectoral agreements should be applied. In principle, being that this
specific bargaining unit is not envisaged in Title III of the LET, and
therefore the legal status of the group is not recognised, we must
conclude that we are dealing with a supra-enterprise bargaining unit,
although surely the application of the rules for bargaining supra-
enterprise agreements remit to the sectoral agreements, giving the
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trade unions and employers’ organisations the legal authority to bar-
gain them. As the employers’ group is characterised by economic and
management unity, the bargaining mediation of employers’ associa-
tions is deemed unsuitable. Thus, case law has turned to so-called
“mixed criteria”, applying the rules for legal entitlement to bargain
company agreements to the employers’ representatives, relegating the
prominence of the employers’ associations and the authorisation rules
for supra-enterprise agreements to the workers’ representatives [Con-
stitutional Court ruling (STC) of 14 June 1999 —-AR. 5216—- and
21 November 21 1999 — Ar. 528/2000 —].

4. THE CONTENT OF COLLECTIVE BARGAINING

In principle, with the only common limit being “respect for the
laws”, the bargaining parties are recognised as having full liberty to
determine the content of the bargaining, regulating economic, labour
and union issues as well as, in general, a number of others that affect
working conditions and the scope of individual and collective employ-
ment relationships (art. 85.1 LET). This rule opens up an extensive
panorama of possible content for the agreement, implicitly recognis-
ing the agreement’s dynamism and flexibility to adapt to the needs of
the company or sector whose working conditions it regulates. As for
the global content of the agreement, we must distinguish between

EEINTS

“regulatory clauses”, “obligational clauses” and “delimiting clauses.”

4.1. Regulatory clauses

With the goal of establishing a general, abstract regulation of the
employment relationships included in its scope, the collective agree-
ment includes regulatory content comprised, on one hand, “of the
general, formal agreements that comprise it as a legal standard” and
on the other, “the particular agreements that regulate the working
conditions of employers and workers contained in its scope” [Supreme
Court ruling (STS) of 21 December 1994 —Art. 103436—]. This
material content reaches, in accordance with article 85.1 of the LET:

— The conditions that affect individual employment relationships
— “labour-related matters or matters of an economic nature (...) and
several others that affect employment conditions” — including the
typical ones regarding occupational structures, wages and working
time, duration, termination and expiration of the employment con-
tract, disciplinary issues, health and safety in the workplace, etc.
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— The conditions that affect collective employment relationships
— “union-related matters (...) and in general, several others that affect
the relationship between workers and their representative organisa-
tions with the employer and employers’ organisations” — including
guarantees of legal representation, mechanisms of worker participa-
tion in management and the amplification of union rights or the
collection of dues or the union bargaining levy.

— Supplementary social security arrangements, whose bargain-
ing is authorised by article 39.2 of the Social Security Law (LGSS),
and in general, all matters that affect workers’ social situation, in-
cluding subsidies, housing, childcare, transportation, etc.

4.2. Obligational clauses

Besides the regulatory content, collective agreements can also
include clauses of a obligational nature, whose objective is to guar-
antee the applicability of a collective agreement by laying down rights
and obligations for the parties to the agreement. In this sense, article
82.2 of the LET refers to the possibility of “regulating industrial peace
through the agreed obligations”, protecting certain pacts through the
renunciation of the right to strike or engage in other conflictive acts
while the agreement is in force, as constitutional case law has con-
firmed (SSTC 11/1981 and 198/1983), or also by establishing rules
to resolve any disputes that should arise during its validity. Article 91
of the LET refers to this when it provides for the establishment of
mediation and arbitration procedures to resolve disputes deriving from
the application and interpretation of collective agreements.

Thus, the obligational content consists of obligations that the
bargaining parties assume, limited in applicability to themselves, both
positive — rights and obligations to collaborate, participate and ad-
ministrate the agreement — as well as negative — refraining from
acts that could impede the validity of the agreement’s regulatory
content. In short, the goal is to ensure the faithful execution of what
has been agreed via mechanisms of cooperation and collaboration
between the signing parties (STC 184/1991).

4.3. Delimiting clauses

The parties have the freedom to determine the content, but it is
also their responsibility to identify the agreement they sign and make
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it recognisable. These identification rules are contained in article 85.3
of the LET, which identifies a “minimum content” that coincides with
what are traditionally called delimiting clauses or configuration rules;
which are as follows:

— “The determination of the parties that agree to it”, which
makes indirect reference to the legally authorised subjects in relation
to articles 87 and 88 of the LET.

— “The personal, functional, territorial and temporal scope of
the agreement;” that is, the bargaining unit the agreement is made for
and its validity.

— The manner, conditions and period of notice for denouncing
the agreement.

— The designation of a joint Committee and the determination
of procedures to settle disputes within it.

— Finally, the LET obliges bargaining parties to establish as a
minimum content of supra-enterprise collective agreements “the con-
ditions and procedures for the non-application of the wage scheme
established by the same, with respect to the companies included in the
scope of the agreement”; these are the so-called salary “get-out claus-
es.” In reality, it is more a legal recommendation than an obligation
establishing the minimum content of the agreement, as failure to
comply does not render the agreement null and void (art. 82.3, par-
agraph three, LET).

As we were explaining earlier, the bargaining content is subject
to legal limits. In effect, collective agreements should respect the
mandatory law minimums (art. 3.3 LET). In other words, they can-
not be oblivious to either the rules of absolutely mandatory law —
inaccessible in any sense to the parties — or the rules of relatively
mandatory law, both the maximums as well as the minimums. By the
same token, in the hierarchy of sources of employment relationships,
the collective agreement takes precedence over individual autono-
my [art. 3.1.c LET]. This prevents not only the agreement’s appli-
cation from being excluded by contract (STS of 16 June 1998 — Art.
5398 —), it also prevents the rules established in collective agree-
ments from being substituted via a mass generalisation of individual
agreements (STS of 18 April 1994 — Art. 3254 —). However,
collective agreements must comply with the most favourable condi-
tions of contractual origin which, because they belong to the individ-
ual sphere of the worker, are inaccessible collectively, without hin-
dering the practice of compensating for existing conditions when
applying pay increases, for example.



286 Collective bargaining in Europe

At any rate, collective bargaining should respect the fundamental
rights recognised in the Constitution. Therefore, the collective agree-
ment, insofar as it has statutory status and falls within the system of
sources, must satisfy the rules of a greater hierarchical level and ob-
serve the set of fundamental rights contained in the Constitution (STC
177/1998 and STC 28/1992). The principles of equality and non-dis-
crimination (art. 14 EC) have also been expressly recognised on the
professional level [articles 4.2.c) and 17.1 LET], as stipulated by con-
stitutional case law pertaining to the content of collective bargaining,
which has ruled that the collective agreement must respect the irrevo-
cable requirements of the right to equality and non-discrimination
(STC 85/1994, among others). However, they must have the neces-
sary modulations or particularities to make their regulation compati-
ble with the justification of values deriving from the principle of
autonomy of freedom (STC 2/1998). The compatibility of the princi-
ple of equality with different regulations within the agreement itself
is generally recognised, so it cannot be said that distinctions within
the agreement are contrary, per se, to the principle of equality. It must
be examined whether the difference is reasonable or not, and whether
it is acceptable for the legal system, in the light of general considera-
tions about the content and scope of equality (STC 177/1988). Thus,
to justify differences in how working conditions are treated, reasona-
ble values and interests are taken into account, including the type of
work rendered, performance, the company’s economic capacity, etc.
(STS of July 22, 1997 — Art. 8669 —), for which, in short, not all
differentiation is discriminatory (STC of 24 October 1995 — Art.
8669 —), only that which is arbitrary and unjustified.

5. BARGAINING PROCEDURE

The legislator, after establishing rules that determine the legal
authority to bargain statutory collective agreements according to their
scope, determines the procedure for the bargaining process, leaving
little manoeuvring room for the bargaining parties. The excessive
formality of the established system has been criticised, although it
surely allows for greater legal security in the approval of the collec-
tive regulation.

5.1. Beginning of the bargaining process

The representatives of the workers or employers instigating the
bargaining should communicate this to the other party, in general



Collective bargaining in Spain 287

after denouncing the previous agreement. Whoever takes the initia-
tive must send written notice to the other party, requesting that bar-
gaining be commenced, giving proof of their legal authority, the
scopes of the agreement — personal, functional, territorial and tem-
poral — and the issues to be bargained. A copy of this notice should
be sent, for registration purposes, to the labour authority that corre-
sponds to the territorial scope of the agreement (art. 89.1 LET). This
registration obligation does not affect the “essence of the bargaining
procedure”, thus “its eventual breach does not always and necessarily
have to lead to the cancellation of the collective agreement” (STC of
14 February 1996 — Art. 1017—).

The party receiving the notice has one month to answer the offer,
also in writing and in a well-reasoned manner, especially when the
possibility of bargaining is denied. Ex lege, the receiving party is
obliged to bargain and can only give a negative response in two cases
(art. 89.1, second paragraph, LET):

— When there is “cause established by law or agreement”, for
instance, if the instigating party or the party that receives the com-
munication lacks legal authority; or if the communication was not
made in the due manner or fails to comply with the terms established
in a previous agreement about validity, form and periods for denounc-
ing the agreement.

— When “it does not have to do with revising an already-expired
agreement”’, because there is no obligation to bargain while a collec-
tive agreement of the same scope is in force. Exceptions would be the
eventualities laid out in articles 83.2 and 84, paragraph two, of the
LET; that is, the possibility that through a framework agreement the
concurrence between agreements of different scopes is authorised,
allowing an agreement in force to be revised or a supra-enterprise
agreement to affect the terms of another higher-level agreement.

The legislator supplements the reciprocal duty of bargaining,
stressing its compliance “under the principle of good faith” (art. 8§9.1,
paragraph three, LET), which means that in this initial phase, a
willingness to bargain must demonstrated, even by immediately in-
itiating the bargaining process.

5.2. The bargaining committee: creation, designation,
bargaining and the adoption of agreements

Once the communication instigating the bargaining is received,
and if the response by the receiving party is affirmative, the parties
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have a maximum of one month to establish the bargaining committee:
also in one month’s time, the parties may set up a bargaining calendar
or plan to be followed (art. 89.2 LET).

It is the responsibility of the bargaining parties to designate the
members of the bargaining committee. Although they have total free-
dom to do so, they may not exceed the maximum number of repre-
sentatives stipulated by the scope of the agreement (art. 88.1 LET).
For company or lower-level agreements, the committee is made up,
on one hand, of the employer or his or her representatives, and on the
other, the workers’ representatives who are legally entitled to bar-
gain; that is, the legal representatives or union representatives, alter-
natively. The number of members of the bargaining committee is
limited to 15 on each side.

The make-up of the bargaining committee, which — although it
is not stated expressly — must be joint, should respect the maximum
number of representatives for each side and uphold the right of all
those legally authorised to participate in the bargaining, determining
the distribution of positions in accordance with the criteria of propor-
tionality, measured by trade union influence (STC of 31 October 1995
— Art. 7937 —). As much freedom as the legislator has given the
bargaining parties, it goes against article 28.1 of the Constitution to
establish the number of members or a specific distribution “with the
sole intention of making it possible for a trade union delegation to do
something (...) that its level of representation in the company would
not allow it to do.” (STC 137/1991).

If there is agreement between the parties, they will designate a
bargaining committee president (art. 88.2 LET), whose role will be
to moderate and maintain order in the sessions, without having any
other decision-making powers. If the person elected to this position
does not belong to one of the delegations, he or she will have a voice
but not a vote in the meetings of the bargaining body; conversely,
when the president meets the condition of being a member of the
bargaining committee, he or she will logically have both a voice and
a vote. In the event that it is decided not to elect a president, the
parties shall assign, during the constitutive session of the committee,
the procedures to be used to moderate the sessions and sign the cor-
responding minutes, a representative from each party and a secretary
(art. 88.4 LET). The figure of secretary is, therefore, compulsory,
and can either be a member of the bargaining committee or not, for
having the role of signing the minutes, assuming that he or she has
previously drawn them up.
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During the bargaining period, the parties have the duty, as we
have previously mentioned, to bargain in accordance with the prin-
ciple of good faith, which does not oblige them to reach an agree-
ment, although they are required to make a serious and real attempt
to reach one (STC of 9 March 1998 —Art. 2372). To this respect,
the 2003 Interconfederate Act for Collective Bargaining —AINC
2003— stipulates, among other general criteria pertaining to the
bargaining process, some recommendations “enshrined” by the prin-
ciple of good faith, for instance: to exchange information that facil-
itates interlocution in the bargaining process; for both parties to keep
the bargaining as open as reasonably possible; to formulate proposals
and alternatives in writing, especially when faced with difficult sit-
uations; or to turn to national or regional alternative dispute author-
ities when there are substantial differences blocking the bargaining.
Any action or behaviour that hampers the bargaining is considered at
odds with the principle of good faith, and if violent acts occur, either
against persons as well as property, the bargaining in process will be
immediately suspended until these actions cease (art. §89.1, last par-
agraph, LET).

During the course of bargaining, provisional pre-agreements or
commitments may be reached. However, these are susceptible to
modification as the bargaining progresses, as only the final agreement
in its totality gives rise to the collective agreement. In order for an
agreement to be reached, the bargaining committee requires the fa-
vourable vote of the majority of each one of the delegations (art. 89.3
LET) if the agreement is to be statutory, or, in other words, generally
applicable. Exceptionally, in order to get around the prohibition of
concurrence between agreements in force, the collective agreement
that wishes to influence the provisions of another higher-level agree-
ment must be agreed with “the backing of the majorities required to
constitute the bargaining committee in the corresponding bargaining
unit” (art. 84, paragraph two, LET).

The signing of the text bargained by the meeting of affected
workers or the members of the employer’s association or associations
involved is not a legal obligation. But it is a different matter if the
bargaining committee imposes conditions on the validity of the agree-
ments reached by holding a referendum, the social partners seeking
reinforce their legitimacy through the signing of the recipients; if this
is the case, while the agreement is pending ratification, it will have
only have the validity of a pre-agreement. Once it is ratified, that
agreement will take effect from the date of its signing or from the
date that the parties set (STS of 11 July 2000 —Art. 6628—).
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6. THE PERFECTION OF THE AGREEMENT:
FORMAL REQUIREMENTS AND PROCESSING

The legislator does not grant, without any further requirements,
statutory status and general applicability to the collective agreement
reached by the bargaining committee. In order for collective agree-
ment to be statutory, a series of formal requirements must be met.
The definitive agreement must be formalized “in writing, under pen-
alty of nullity” (art. 90.1 LET) and signed by the bargaining parties
(art. 90.2 LET). The validity of the verbal agreement is not recog-
nised, although it is made with the favourable vote of the majority of
each of the delegations. This is because the written form is a ad
solemnitatem requirement which, apart from leaving record of the
full content of the agreement, it facilitates general knowledge there-
of, and can be used to bring about its compliance.

The text of the agreement, within 15 days from the moment it
is signed by the bargaining parties, shall be presented to the proper
legal authority — national or regional, depending on its territorial
scope — for its registration. Once this formality is completed, they
will send it to “the public body in charge of mediation, arbitration
and conciliation competence for its deposit” (art. 90.2 LET). To
this end there is a Central Registry in the Labour Directorate as well
as a Registry of agreements in each one of the Provincial and
Regional Directorates (art. 1 RD 1040/1981). It is the bargaining
committee’s responsibility, then, to register the collective agreement
and present the additional documentation required (art. 1040/1981),
after which the Administration deposits it. There is no deadline for
completing this last step. Both the registry and the deposit are public,
and the labour authority can check the legality of the agreement and
even, where appropriate, legally challenge the agreement (art. 90.5
LET).

From the moment the collective agreement is presented in the reg-
istry, the same labour authority that oversees the registration has 10
days to order its “free” publication in the Official State Bulletin cor-
responding to the territorial scope of the agreement. When it is offi-
cially published, the agreement will come into force, although it will
have effects from the date agreed by the bargaining parties; thus, sal-
ary clauses will be applied retroactively, in general since the end of
the previous agreement. The obligatory official publication of the
agreement being totally coherent, since its regulatory nature and gen-
eral applicability are recognised, it stands out, however, that its direct
application is not guaranteed by the jurisdictional bodies. This is be-
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cause for agreements not published in the Official State Bulletin, a
priori, the principle iura novit curia does not fully come into play,
and the parties must identify and provide the agreement text (STS of
20 November 2000 —Art. 1423—). However, this last jurispruden-
tial assertion must be evaluated on its own terms, since the constitu-
tional right to effective judicial protection (art. 24.1 EC) demands
that the applicability of the iura novit curia principle be recognised
for all officially published agreements, “at least for the judicial bod-
ies whose jurisdiction does not exceed the territorial scope of the same
(STC 151/1994).”

In short, in order for the collective agreement to be valid and
applicable, a valid agreement between the bargaining parties is not
sufficient; the required formalities stipulated by the legislator must
also be met. Principally, the written form and the registration and
publication of the agreement —not so much the deposit— are re-
quired for the compliance of its content to be enforceable.

7. EFFECTS OF THE AGREEMENT:
APPLICABILITY AND VALIDITY

Collective agreements that are bargained, agreed, formalised,
registered and published in keeping with Title II of the LET “oblige
all employers and workers included in their scope and during their
entire validity” (art. 82.3 LET).

Regulatory legal applicability is recognised ex lege for statutory
collective agreements, which means they are immediately and auto-
matically applied to all employment relationships included in their
scope (STC 177/1988), without specifying the aid of contractualisa-
tion techniques or the complement of individual wills (STC 58/1985).
The collective agreement is, however, subordinated to mandatory la-
bour laws, so that if the collective agreement observes the legal min-
imums of mandatory law it will have preferential application over the
law; that is, the agreement will prevail over the law if it is more
favourable.

As for real legal standards, their observance cannot be left up to
one of the parties; the regulatory character of the agreement makes
it impossible for inferior conditions to be established in an employ-
ment contract. It also prohibits workers from waiving rights recog-
nised in the collective agreement. In other words, what is decided in
an agreement cannot be modified even if an individual accepts an
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offer made by the company, because if the autonomy of the indi-
vidual will of the workers was allowed to prevail over collective
autonomy, the collective bargaining system would collapse. Likewise,
recognition of legal applicability prevents an administrative order
from making an exception and authorising the non-application of pro-
visions contained in the collective agreement, as otherwise this would
mean ignorance of the agreement’s binding force and even the prin-
ciples guaranteed in article 9.3 of the Spanish Constitution (STC 92/
1992).

Moreover, said legal applicability has erga omnes scope. Given
the representativity of the bargainers, the statutory agreement is gen-
erally applicable. This means that, the scope of the agreement freely
determined, it binds all employers and workers, although they do
not belong to the signing associations or trade unions, applying the
employment relationships of said scope to all of them. Finally, to
determine the scope of the agreement, its duration must be decided.
The bargaining parties can freely set the validity period, as the law
does not stipulate a minimum or maximum time limit. They can
even opt to establish different periods for each subject or uniform
group of subjects within the same agreement (art. 86, 1 LET). Since
the bargaining parties are also authorised to indicate an effective
date for the agreement, which can even be before it comes into
force, it is common to agree that the economic conditions of the
new agreement are to be applied as of the expiration of the previous
agreement or, looking to the future, for salary conditions to be
agreed for a shorter period of time than the period established for
the overall duration of the agreement. In the first case, when the
agreement establish a specific effective date for backdating salary-
related matters, it is applicable “to all workers who on said date
were rendering their services to the company, even if the contracts
had expired before the publication of the agreement” (STS of 22
July 1997 —Art. 5710—).

No matter how feasible it is to agree on the indefinite duration of
an agreement, what usually occurs in the Spanish collective bargain-
ing system is that a deadline or conclusion term is set. When this time
comes, the validity of the agreement does not automatically expire,
since this would require express denouncement following the terms
established in the agreement itself. In effect, if not denounced, “col-
lective agreements are renewed year after year” (art. 86.2 LET).
However, it is possible to agree to the contrary; that is, to agree to
a shorter or longer extension period than the one stipulated by law.
The parties can even agree to indefinite renewal as long as there is no
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denouncement or even a tacit or automatic denouncement when it
expires. The denouncement should be made by one of the parties that
bargained the agreement, with full authority (STS of 21 May 1997
—Art. 4279—). It must be directed to the other party to the bargain-
ing, not to the administrative authority that registered the agreement,
although the authorities do need to receive a copy (art. 2 RD 1041/
1981). The denouncement has to be made expressly, which means
that it must be either formalised in writing, or at least by unequivocal
action on behalf of the denouncing party, as long as the recipient is
made aware of this. As they form part of the minimum content of the
agreement, the bargaining parties are obliged to establish the form,
conditions, and period of denouncement [art. 85.3.d LET]. They can
even give notice ante tempus if the parties so agree to it or by apply-
ing the rebus sic stantibus clause.

In principle, the denouncement of the agreement only means —
until an express agreement is reached — that its obligational clauses
are rendered invalid. The regulatory content of the agreement remains
intact, unless it has been agreed otherwise (art. 86.3 LET); an agree-
ment to the contrary that can exclude the extension of the regulatory
content and also agree to the continuity of the obligational clauses as
long this is not prohibited by law (STS of 12 April 1995 —Art.
3084—). The extension or “ultra-activity” of the regulatory content
aims to cover any legal gaps, albeit temporary ones, without ruling
out the possibility of establishing bargaining units of a different scope,
especially when bargaining is interrupted to sign a new, revised or
substituting agreement, or to apply a higher-level agreement (STS of
6 November 1998 —Art. 9822—).

At any rate, a collective agreement that follows a previous one
“repeals the latter in its entirety, except for aspects that it expressly
maintains” (art. 86.4 LET). Thus, “it can make stipulations about
rights recognised in the previous one (applying) in said event, in its
entirety, what is regulated to the new collective agreement” (art. 82.4
LET). Thus, application of the principle of regulatory succession is
recognised, there being no obligation or mandate to respect more
favourable conditions in the previous agreement, unless the new
agreement opts to maintain guarantees ad personam; moreover, the
principle of modernity can result in a reduction of rights (STS of 21
February 2000).
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8. ADMINISTRATION OF THE AGREEMENT:
FUNCTIONS OF THE JOINT COMMITTEES
AND AUTONOMOUS MEANS TO SETTLE DISPUTES
REGARDING APPLICATION AND INTERPRETATION

Normally, the application of what is established in a collective
agreement requires actions additional to the bargaining, at times
because the agreement itself demands this, to be able to implement
what has been agreed, and other times because doubts arise as to the
interpretation of clauses in the agreement. This supplementary step is
known as “administration of the collective agreement”, the joint
agreement committee being the body responsible for this function. As
we have mentioned, part of the minimum obligatory content of the
agreement is to designate a joint committee with representatives from
the bargaining parties “to hear as many questions that are conferred
to it” and determine the procedures to settle disputes within the com-
mittee itself [art. 85.3.e LET] This body can exercise a variety of
functions, including generic ones relating to the development and
execution of the agreement: interpretation and application of the
agreement clauses, adaptation of these to unanticipated problems,
clarification of what has been agreed, etc., but not to introduce
modifications or alterations to the agreement, nor tackle bargaining
towards the future (STS of 28 January 2000 —Art. 1320—). In order
for it to have bargaining authority this must be stipulated in the
agreement (STS of 9 July 1999 —Art. 4883—) and it must not in-
fringe upon the rights of legal authority recognised in article 87 of
the LET (STC 184/1991).

The functions of application and interpretation of the agreement
conferred to the joint committee (art. 91 LET) are subject to the scope
of the agreement itself. This means that the committee cannot, when
exercising these functions, “rule against the provisions of the agree-
ment that establish it. If not, the adopted resolution shall be sanctioned
as null and void “ (STS of 25 March 1992 —Art. 1874—). The joint
committee’s interpretative role becomes even more important when
the agreement expressly makes it compulsory to bring the dispute to
the committee’s knowledge, as a pre-procedural step (STS of 8 No-
vember 1994 —Art. 8600—). This does not mean, however, that the
right to effective judicial protection is undermined (STC 217/1991).

In its hermeneutic activity, the joint committee must follow the
rules of legal interpretation, without forgetting that they are dealing
with a standard produced by an agreement, which means the rules of
legal interpretation (art. 3.1 STC) should be integrated with the agree-
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ment interpretation criteria (art. 1281 et seq. STC). Thus, as the
objective is “to find out the parties’ will to establish the scope and
content of the agreed and determine which obligations each shall have”
(STS of 29 June 1999 —Art. 5231—), when the terms are clear and
reflect the will of the parties, the mere literal application will be the
applicable rule (STS of 2 February 2000 —Art. 1603—). If the claus-
es have several possible interpretations, the interpretation most likely
to make them effective should be chosen (STS of 8 November 1994
—Art. 8600—). At any rate, jurisprudence requires the collective
agreement to be interpreted as a whole, and does not permit its clauses
to be interpreted separately (STS of 19 January 1998 —Art. 741).

In addition to the joint committee’s knowledge and resolution of
questions derived from the application and interpretation of the agree-
ments, the legislator provides for the possibility that via interprofes-
sional agreements or agreements about specific matters, extrajudicial
procedures can be established, “such as mediation and arbitration”, to
solve such disputes (art. 91, paragraph two, LET). In principle, these
autonomous resolution procedures are stipulated to settle collective
disputes, but “they can also be used in disputes of an individual na-
ture, when the parties expressly submit to them” (art. 91, last para-
graph, LET). Most important, at any rate, is that the agreements
reached through mediation and the arbitrator’s ruling have the legal
effectiveness of statutory collective agreements, as long as those who
have adopted the agreement or have signed the arbitration commit-
ment have the legal authority that permits them to agree, in the scope
of the dispute, to a statutory collective agreement (art. 91, paragraph
three, LET). As a consequence of this, the agreements reached and
the rulings pronounced in this context can be challenged in accord-
ance with the grounds and judicial procedures for challenging agree-
ments. That is, specifically, as per articles 161 et seq. of the Labour
Procedure Act (henceforth, LPL); the arbitrator’s rulings can be
challenged when the requirements and formalities required for arbi-
tral action have not been met and when the ruling refers to points not
subject to its decision (art. 91, paragraph four, LET).

Surely, there are several sectoral agreements and collective agree-
ments, especially on the regional and national levels, on this matter.
Standing out on the national level is the 2nd Agreement for the
Extrajudicial Resolution of Labour Disputes (ASEC-II), in force until
31 December 2004, for the resolution of, among others, collective
disputes deriving from the interpretation and application of sectoral
agreements above the regional level or, if they are company agree-
ments, when the firm has workplaces in more than one region.
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Apart from these autonomous procedures, disputes regarding the
application and interpretation of the agreement are settled “by the
proper jurisdiction” (art. 91, paragraph one, LET), which even has
the authority to revise the interpretation made by the joint committee.
Said authority is conferred on labour jurisdiction [art. 1 and 2.1)
LPL], in accordance with special rules of procedure for “collective
disputes” (art. 151 et seq. LPL). It is imperative, then, before filing
the claim, for the disputing parties to make an attempt at conciliation,
either before the corresponding administrative service or the body set
up by the collective agreement for the knowledge and resolution of
this type of disputes, the intervention of the joint committee being
valid when this is expressly stipulated in the agreement (STS of §
November 1994 —Art. 8600—).

9. CHALLENGING THE COLLECTIVE AGREEMENT

Collective agreements can be challenged before the labour juris-
diction bodies [art. 2.m) LPL] through a double channel.

Judicial challenges may be officially considered by the labour
authorities if they deem that a particular agreement “violates current
legislation or seriously infringes upon the interests of third parties”
(art. 90.5 LET). As they are made aware of the agreement when it
is registered and deposited, if the labour authorities feel there are
grounds for illegality or observe damages to a third party —not
potential or hypothetical but real and serious damages, not necessarily
caused with animus nocendi, which affects a judicially-protected
interest and cannot be rectified other than by the partial or total nullity
of the collective agreement [STS of 11 March 1997 (Art. 2309)] —
they may send a communication to the Court having jurisdiction over
the scope of the agreement (art. 6,7, and 8 LPL), bringing the chal-
lenge of the agreement or any of its clauses. The Law does not stip-
ulate a preclusive time period for the official judicial challenge, which
means that it can be made while the agreement is in force, before or
after the registration and publication procedures are completed (STS
of March 31, 1995 —Art. 2352—).

The procedure in place for these purposes is that of “challenging
agreements”, a rule contained in articles 161 to 164 of the LPL. The
official communication sent by the labour authorities will specify the
grounds for the challenge. If it is the agreement’s illegality, it will
specify which of its rules and main points it considers to be violated,
making succinct reference to the legal foundations for its illegality
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and providing a list of the delegations that comprise the agreement
bargaining committee (art. 162.1 LPL). When damages are alleged,
in addition to this list, it will also provide another list of the claimant
parties that are allegedly damaged, also indicating which of their
interests it is trying to protect (art. 162.2 LPL). Once said commu-
nication is presented in the required manner, the labour authorities’
intervention is over, and the proceedings continue with the delega-
tions that make up the agreement bargaining committee and, where
applicable, the claimant third parties whose interests have allegedly
been infringed upon (art. 162.4 LPL), the Public Prosecutor’s Office,
which is always a party to these proceedings (art. 162.6 LPL) and the
Public Prosecutor who is summoned when there are no claimants (art.
162.5 LPL).

In the event that the agreement has not yet been registered, the
workers’ representatives (legal or union) or the employers who main-
tain its illegality, or the third parties claiming to be damaged can
contact the labour authorities to request its challenge (art. 161.2 LPL).
Once the parties’ request has been addressed — that is, once the
official communication has been issued to the Court — the labour
authorities’ intervention is over, and proceedings continue with the
presence of the claimants, without summoning the Public Prosecutor.
If the labour authorities do not respond to the request in a period of
15 days, or they dismiss it because they do not find grounds for il-
legality or cause of damage, the challenge of the collective agreement
“can be directly challenged by those authorised to do so, following
the steps of the collective dispute process” (art. 161.3 LPL). It must
be pointed out, then, that the labour authorities’ refusal to challenge
the agreement does not justify attempts aimed at revising the dismiss-
ive administrative act. Rather, the interested parties should turn to the
proper jurisdiction in defence of their rights (STS of 12 June 1995
—Art. 5824—).

If the collective agreement has already been registered, the inter-
ested parties authorised to directly challenge it may do so without
administrative intervention (art. 161.3 LPL).

Directly challenging the agreement via the legal procedures for
collective bargaining disputes is, therefore, another alternative. Par-
ties legally entitled to challenge the agreement —active legal author-
ity— are, on one side, the legal or union representative bodies of the
interested workers, trade unions and employers’ associations — they
must only have a direct relationship with the object of the dispute, if
the challenge is based on grounds for illegality —, and on the other
side, the third parties whose interests have been severely damaged,
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when the reason for challenging the agreement is that it is damaging.
It is important to point out that, to this end, the workers and employ-
ers included in the scope of the agreement are not considered third
parties (art. 163.2 LPL). Passive legal authority is possessed by “all
delegations that make up the agreement bargaining committee” (art.
163.2 LPL). The Public Prosecutor’s Office will always be a party
to these proceedings.

Resulting from the judicial challenge, the claim may be allowed
or dismissed. If it is allowed, the contract may be declared completely
null, in which case the parties must bargain a new agreement. Or,
partial nullity may be declared, adopting “measures leading to the
objective of rectifying the alleged anomalies upon a hearing of the
parties” (art. 90.5 LET). This includes — we can deduce — the
possibility of substituting them. Likewise, when the ruling overturns
all or part of the challenged collective agreement and it has already
been published, this ruling will also be published in the “Official
Bulletin” it would have appeared in.

One final question: workers cannot directly challenge the agree-
ment, without this limitation going against their right to effective
judicial protection (STC 88/2001), since the worker can take action,
through ordinary procedure, against specific actions by the employer
protected in the agreement, soliciting the non-application of a certain
clause of the agreement, considering it null. The fact that, where
applicable, reparation of the damage involves rendering a clause of
the agreement null “does not obstruct the interested worker’s (right)
to action via jurisdictional routes of defence which, although not
expressly indicated in the procedural rules, are implicit in them, giv-
en the exigencies of the right to effective judicial protection” (STC
81/1990).



Part 11

COLLECTIVE BARGAINING
AT EUROPEAN LEVEL






Chapter 11

SOCIAL DIALOGUE AND COORDINATION
OF COLLECTIVE BARGAINING AT EUROPEAN LEVEL

Stefan Clauwaert, Reiner Hoffmann, Judith Kirton-Darling
and Emmanuel Mermet, European Trade Union Institute (ETUI)

1. THE “EUROPEANIZATION” PROCESS

The relations between the industrial relations actors at European
have institutionalised gradually since the founding of the Euro-
pean project with the European Coal and Steel Community in 1952
and the European Economic Community in 1957. Distinctions in
development and “Europeanisation” can be made between the inter-
professional and sectoral level, different economic sectors and, impor-
tantly, the employers’ organisations and the trade unions own struc-
tures and agendas. Within the context of deeper social and economic
integration, effective and efficient links between the European and the
national level industrial relations actors and structures are extremely
important. Europeanisation of industrial relations necessitates those
national industrial relations actors consider the wider implications of
their actions, and take into account the development of European lev-
el common structures. Equally, European level actors must have strong
relationships with national actors to ensure that common European
agreements and policies are implemented rather than contradicted. In
order to effectively build such a European industrial relations system,
the actors at the different economic levels (interprofessional, sectoral
and company) have autonomous but interdependent roles to play. This
paper considers this interdependence as far as the interface between
social dialogue at European level and the coordination of collective
bargaining in the light of increased EU integration and enlargement.

Much research on the European social dialogue focuses on the
outputs of the process rather than the process itself, and then uses
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these outputs to present an argument on the potential outcomes of the
European social dialogue. As Stiiger and Marcher (2002) argue more
research is necessary on how the social dialogue actually functions
and what problems the actors have encountered. Scholars remain sig-
nificantly divided. For example from the “so-called” Euro-pessimist
view, Keller and Sorries (1999b) are convinced that it is reasonable
to assume that the considerable gap between economic and social
integration will not be bridged in the future by corporatist arrange-
ments. Keller (2001: 174) even thinks that “we can see the few avail-
able outcomes [of social dialogue] neither as a sustainable basis for
more substantial negotiations between the social partners nor as the
seeds of a European industrial relations system”. Indeed Keller be-
lieves that the view frequently expressed in the literature that the
social protocol has “considerable potential to bring about European-
level bargaining” (e.g. Molitor 1997: 295) is incorrect. However, the
alternative argued by so-called Euro-optimists is that the European
social dialogue is an element of the general construction process in-
volved in building a European industrial relations system (Falkner
1998, Teague and Grahl 1992). Ultimately, most scholars are con-
vinced that the net impact of agreements depends to a large extent on
the outputs of European social dialogue, and their means of imple-
mentation; as a consequence, particularly in the case of the latest
agreement on teleworking, the ability of the European organisations
to control their affiliates is crucial.

As a result of the progress made since the social partners” agree-
ment in 1991, and within the framework of the European employ-
ment strategy, the macroeconomic dialogue and the Lisbon strategy,
new competences have been proposed for the social dialogue and
dovetailing between European and national policy arenas has placed
pressure on the social partners to strengthen their internal structures
and consultation procedures. Therefore, in focusing on the dynamics
between the European social dialogue and the coordination of nation-
al (and sub-national) collective bargaining, this paper outlines the
nature and development of the European organisations, and then
reviews the social dialogue (at interprofessional and sectoral level)
and the strategy to coordinate collective bargaining.

2. EUROPEAN ORGANISATIONS AND SOCIAL DIALOGUE

Over the years, many definitions of “European social dialogue”
have emerged and many continue to influence research. For instance,
Braud (1998) provides an overview of the current framework and
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different bodies of “EU social dialogue” in the broadest sense (in-
cluding consultation by EU institutions, autonomous debate, and even
negotiations — see also European Commission 1996a). Others take
a narrower view of “EU social dialogue” (e.g. Bailacq 2000; Lapeyre
2000; and Nunin 2001). On the other hand, Lo Faro (2000) uses the
term “European collective bargaining” throughout his analysis (and
in the subtitle), it is clear from the book’s introduction that its usage
is specifically in relation to the procedures established in the social
chapter of the Treaty, providing the general framework for the EU
social dialogue.

For the purpose of this paper, the definition adopted by the
Commission with reference to the “Agreement on Social Policy” is
used, i.e. social dialogue leading to legally or contractually binding
framework agreements. This is also the definition of “social dialogue”
that the EU social partners themselves adhered to in relation to their
joint Declaration for the Lacken Summit under the Belgian Presiden-
¢y in 2001 (ETUC, UNICE and CEEP, Joint contribution by the social
partners to the Laeken European Council, 7 December 2001). The
EU social partners also witnessed that the term “social dialogue” has
progressively been used to designate any type of activity involving
the social partners. They therefore insist on the importance of making
a clear distinction between three different types of activities involv-
ing the social partners:

 Tripartite concertation to designate exchanges between the so-
cial partners and European public authorities,

e Consultation of the social partners to designate the activities of
advisory committees and official consultations in the spirit of article
137 of the Treaty,

e Social dialogue to designate bipartite work by the social part-
ners, whether or not prompted by the Commission’s official consul-
tations based on article 137 and 138 of the Treaty.

The central European organisations in terms of the social dialogue
are: the employers’ associations — UNICE (private sector) and CEEP
(public sector) — the ETUC and the European Commission. At sec-
toral level, it is largely the affiliates of these peak organisations which
have conducted and participated in European negotiations, although
in some sectors other organisations have been considered representa-
tive by the Commission. At interprofessional level, the Commission
invited European peak organisations to participate in a number of in-
formal and formal institutional arrangements before 1985 (e.g. Stand-
ing Committee on Employment established in 1974). However, it was
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in 1985 that Jacques Delors, the current President of the Commission,
initiated an informal dialogue between the two sides of industry at Val
Duchesse outside Brussels within the context of the emerging social
dimension of European integration. As a result of this development
the social dialogue’s institutionalisation has markedly intensified dur-
ing the past 15 years, with the formalisation of relations between the
interprofessional actors in the Maastricht Social Protocol of 1991.

At sectoral level, the development of sector-specific policy and
technical committees and working groups by the European Commis-
sion since the 1950s has given the formation of European sectoral
organisations a slightly different history. This sub-systemic partici-
pation of the social partners reflects the asymmetrical Europeanisa-
tion of different economic sectors, for instance the first sectoral joint
advisory committee was established in the agricultural sector between
the Employers’ Group of the Committee of Agricultural Organisa-
tions in the European Economic Community (GEOPA-COPA) and
the European Federation of Agricultural Workers’ Unions (EFA) in
1963 (EIRO 1999). Informal or quasi-formal arrangements existed in
many sectors before the Commission reformed the system and intro-
duced the sectoral social dialogue committees in 1998, of which there
are currently 27 covering sectors as diverse as sea fishing and person-
al services and composed of European sectoral social partners (Euro-
pean Commission 2002).

Through the 1990s, the interprofessional and sectoral routes were
brought into line, politically at least, following the Maastricht Social
Protocol and with the development of European policy orientations
on social dialogue at interprofessional and sectoral levels. They may
be considered complementary forums and tools for the social partners
and the European institutions to regulate the labour market and tackle
common concerns in a consensual manner. However, they remain
autonomous of each other and this has occasionally been one of their
greatest strengths. For instance, when interprofessional negotiations
on a framework agreement on the rights of temporary workers failed
in May 2001, the sectoral committee responsible for temporary agen-
cy workers (composed of UNI-Europa for the workers and CIETT-
Europe representing the temporary agencies) were able to reach
consensus on the issue and presented a joint position on the content
of a potential Directive, which was then drafted by the Commission.
However, it should be noted that the joint position, despite being
political rather than binding, was considerably less progressive in
comparison to the ETUC’s bargaining position in the interprofession-
al dialogue.
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Moreover, the European institutions, explicitly the Commission,
have increasingly taken on roles traditionally accredited to national
governments and legislatures in terms of environmental regulation
of the industrial relations arena and the use of coercion to support
the process (Hoffmann et al 2002). The Delors-led Commission in
the late 1980s was responsible for choosing and inviting participants
to the European social dialogue at interprofessional level, equally it
was the Commission which appointed those organisations which
represent at European level the national organisations in the sectors
concerned. Therefore, when discussing the development of Europe-
an social dialogue, one cannot ignore the activism of the Commis-
sion and parsticularly, Jacques Delors, as they provided the con-
structive context in which the ETUC, UNICE and CEEP were able
to draft their 1991 agreement, which was taken virtually wholesale
into the Maastricht Treaty (Dglvik 1998). Crucially, the Commis-
sion’s enthusiasm on social matters convinced the national employ-
ers’ organisations within UNICE to participate as a means of having
more power over the direction of “social Europe”, and it was this
change in tack that opened the way to the social agreement (Branch
and Greenwood 2001).

Lyon-Caen (1972) foresaw that the Commission would be a cat-
alyst for social dialogue, at least in an initial phase. More recently,
Nunin (2001) underlines how the social dialogue seems to have been
a useful instrument for the Commission to overcome the regulatory
impasses as regards social policy at the European institutional level.
On the other hand, Gobin (1997) considers the social dialogue as a
kind of “scapegoat”, allowing the Commission to shift legislative
responsibilities onto the social partners (see Kowalsky 2000 and
Dglvik 1999). Moreover, Lo Faro (2000) considers ongoing Europe-
an collective bargaining to be not a real product of collective auton-
omy but rather as an alternative Community source of regulation and
legitimacy. It was the Community’s own regulatory difficulties rather
than presumed supranational collective autonomy which lay behind
the inception of collective bargaining as a Community decision-mak-
ing process. Moreover, Lo Faro believes that the institutionalisation
of European collective bargaining — with its substantive limitations
— has corresponded to the ambitions of institutional actors to over-
come, at least partially, the regulatory problems of the Community
(Streeck (1994) argues the contrary). However, an alternative direc-
tion could be found through autonomous social dialogue at the Eu-
ropean level (European Commission 1999). This is a development
which has been started in part with the results in the telework nego-
tiations, and which is likely to continue given the fact that the EU
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social partners have been recently given the right to develop their
own “bargaining” agenda for the years to come.

As aresult of the informal manner that organisations were includ-
ed in the social dialogue, the issue of representativeness has been piv-
otal and controversial since the start of Commission-organised nego-
tiations and discussions between the social partners and the European
institutions, and neither of the social partners have been unaffected
(Jacobs and Ojeda Avilés 1999; IST 1999; and Bailacq 2000). As in-
formal structures have been formalised and the power of the social
partners has been consolidated vis a vis legislative functions, the issue
has gained in importance and questions about the legitimacy of actors
to represent the labour market have been posed, in the early years of
the social dialogue these challenges to representativeness came large-
ly from other labour market actors, but with the expansion of EU com-
petences into core social policy areas other actors have demanded of-
ficial participation in EU decision-making (e.g. social NGOs), and
this poses a slightly different challenge to the social partners. That
said, according to Degryse (2000), the largest challenges to the Euro-
pean social partners are to be located in the representation of craft-
workers, the self-employed, managerial staff and family businesses.

In an early attempt to clarify the conditions of participation, the
Commission published a Communication in 1993 on the representa-
tiveness of the social partners at European level. This laid down for
the first time the criteria that labour market actors would have to
comply with if they wished to participate in negotiations within the
interprofessional social dialogue. Three criteria were selected: a)
organisations must be cross-industry or related to certain sectors and
be organised at the European level, b) organisations must be com-
posed of organisations which are an integral and recognised part of
national social partner structures, with the capacity to negotiate agree-
ments and are representative of all the member states (as far as pos-
sible), and finally c) organisations were required to have adequate
structures to participate in consultation processes (European Commis-
sion 1993). On the basis of these criteria it was deemed that the 3 peak
organisations (ETUC, UNICE and CEEP) were the most represent-
ative at European level, while other organisations considered to have
arole to play in consultation but not during negotiations were includ-
ed in an appendix.

The structures and actors involved in the European social dia-
logue were evaluated in 1996 by the Commission, at which point a
whole range of concerned parties were consulted on the running and
effectiveness of the European social dialogue. The consultation con-
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cluded with the publication of a Communication on the European
social dialogue (European Commission 1996). Subsequent communi-
cations further addressed the issue of representativeness, particularly
in relation to the sectoral social dialogue (European Commission
1998; 2002); the major change, which has occurred in the require-
ments, has been a weakening of the geographical dimension. Thus,
currently a “European social partner” must have members in several
member states (European Commission 1998). This weak term has
opened the door for many different interpretations.

Moreover, in the intervening years representatives of a number of
different sections of the economy and labour market have argued that
they are poorly or not at all represented by the current set of repre-
sentative European social partners but have a right to participate too.
There are different routes available to such actors, including the legal
right to challenge the representativeness of participants before the
European Court of Justice, and the use of moral and political pres-
sure.

There is a growing mass of literature focused on the development
of labour market actors at the European level, although the majority
is dedicated to the development of European level worker organisa-
tions rather than employers’ associations (Hoffmann et al 2002). This
may be due to a number of factors, including, importantly, the po-
litical and social orientation and sympathies of scholars. The devel-
opment of European trade unions and employers’ organisations has
neither been a quick nor an easy process.

Organised business interests have long been a substantial political
and lobbying force at European level, however national employers
have traditionally seen their European organisations as interest rep-
resentatives, or “trade associations” (Van Waarden 1995), rather than
as potential or proto-social partners. On the other side, trade unions
took longer to develop European level organisations for a number of
reasons, including differences along ideological and confessional lines
(see Gabaglio and Hoffmann 1998). Fundamentally, unlike capital
actors, trade unions traditionally act within the borders of national
labour markets and national institutional frameworks, which has
meant that the incentives to build transnational alliances have come
as an indirect coercive result of the Europeanisation of the economy
and the consequent weakening of the trade unions’ monopoly on the
supply of labour (Strgby Jensen et al 1995). A significant issue for
both organisations has been the degree to which national affiliates
have delegated competences to the central organisations, which have
allowed the accumulation of power at the European level; this process
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is still very much underway and is highly significant in the debate
about the effectiveness of the social dialogue. Therefore, it is impor-
tant to present the development of both sides in more detail con-
sidering the obstacles and challenges faced by national actors at the
European level.

The European organisations will be presented thematically ac-
cording to the variables identified by Van Waarden (1995) and used
to analyse the power of national organisations: cohesion of the asso-
ciational structure (is there competition or consensus between organ-
isations?); the representativeness of individual affiliates (in terms of
comprehensiveness of membership coverage and density); and final-
ly, the capacity to control affiliates behaviour and thus, guarantee
industrial peace as well as strife.

3. DEVELOPMENT OF EUROPEAN TRADE UNION
ORGANISATIONS

The trade unions realised relatively early on that a policy geared
to representing workers’ interests within national borders is less and
less able to meet the new challenges inherent in the process of Euro-
pean integration. However, the transnationalisation of trade union
organisation has been characterised by confessional and ideological
fragmentation, as has trade unionism in many countries. In the post-
war years three international confederations were established, repre-
senting Communist, Christian and Social-Democratic labour move-
ments (Ebbinghaus and Visser 2000, Degryse 2000b). The
development of the ETUC, as a regional trade union organisation,
must be considered in the light of these divisions and may be consid-
ered the product of reconciliation between the different groups (Dgl-
vik 1997, Gabaglio and Hoffmann 1998). In 1978, Oesterheld and
Olle argued that two phases could be identified in the international-
isation of trade union structures; the first phase (1950-73) was char-
acterised by the development of regional subdivisions of the three
international trade union confederations. The second phase was char-
acterised by the development of unitary European trade union struc-
tures, which reconciled the divisions and tensions between the three
strains of European trade unionism — i.e. the creation of the Euro-
pean Metalworkers Federation in 1971 and the ETUC in 1973, on the
basis of unitary structures. This process of reconciliation was symbol-
ically advanced in 1999 when the French former-Communist trade
union Confédération Générale du Travail (CGT) joined the ETUC
(Degryse 2000). It is worth noting that while many may overlook this
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ideological dimension today, the persistence of European level organ-
isations based on ideological or confessional grounds continues to have
an impact on the composition of the actors involved in some areas of
the European social dialogue. For instance, in the public sector there
are sectoral overlaps in competence between the larger unitary Euro-
pean Public Services Union (EPSU) and the Christian public servants
union (Eurofedop), although both federations’ affiliates are members
of ETUC-affiliated confederations.

The only other interprofessional trade union organisations at
European level are the Confederation of European Independent Trade
Unions (CESI) and the European Confederation of Executives and
Managerial Staff (CEC). According to the representativeness studies
conducted by the Commission CESI does not constitute a represent-
ative European social partner, as it has affiliates in only 5 member
states, of which only a few are considered to be national social part-
ners (IST 1999). Meanwhile, CEC has been recognised by the ETUC
as a relevant trade union organisation in issues of concern to mana-
gerial and professional staff. Therefore, in 1999 CEC and Eurocadres
(representing professional and managerial staff with ETUC affilia-
tion) came to a cooperation agreement over the European social di-
alogue, which revolved around the creation of a liaison committee
between the two organisations based on mutual recognition and ex-
tensive consultation on social dialogue.

At the sectoral level, national affiliates of the ETUC’s member
confederations are organised in the 11 European industry federations
(see Table 1). Little comparative research exists on the development
of European sectoral organisations; to date a number of studies have
been conducted on the development of sectoral social dialogue and
therefore, some evaluations on the development of the sectoral social
partners have been incorporated, but further research is necessary.

Ideally the EIFs provide a crucial bridge to the national level
providing coordination between national and European level bargain-
ing agendas since the sectoral level remains the most important bar-
gaining level in the majority of EU countries (Eichhorst et al 2001;
Traxler et al 2001). Therefore, the integration of the EIFs into the
ETUC’s decision-making structures in 1991 was a key prerequisite to
the creation of effect lines of communication between the European
social dialogue and the national collective bargaining systems.

Thus, in terms of cohesion of the associational structures, the
ETUC has internalised many of the conflicting interests present in
European trade unionism, and through the agreement with CEC has
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Table 1
European Industry Federation
Name Founded in

European Transport Workers’ Federation (ETF) 1968
European Federation of Building and Woodworkers

(EFBWW) 1958
European Trade Union Federation: Textile, Clothing and

Leather (ETUF-TCL) 1964
European Metalworkers’ Federation (EMF) 1971
European Federation of Public Service Unions (EPSU) 1978
European Trade Union Committee for Education (ETUCE) 1975
European Federation of Journalists (EFJ) 1988
European Entertainment Alliance (EEA) 1993
European Mine, Chemicals and Energy Federation (EMCEF) 1996
European Federation of Food, Agriculture and Tourism Trade

Unions (EFFAT) 2000
UNI-Europa 2000

European Trade Union Institute (ETUI).

integrated the only other representative organisation into the deci-
sion-making framework to provide more unity. The internal deci-
sion-making processes are designed to reach consensus among the
affiliates and their interests, although on certain issues (e.g. 35 hour
week) consensus was highly elusive.

At sectoral level, the widespread process of privatisation has had
a particularly strong impact on the cohesion of the union actors, as
public sector workers have become private sector workers in a differ-
entiated fashion throughout Europe. Consequently, in some sectoral
social dialogues there are overlapping competences between EIFs,
with consequences in terms of conflict within the ETUC (e.g. the
production and distribution of electricity sector there are overlaps
between EMCEF and EPSU: IST 2001). The current trend in trade
union mergers has also had an impact on the changing composition
of the EIFs (e.g. German union IG Metall represent workers in the
ETUC-TCL and EMF, while Ver.di represents workers in EPSU and
UNI-Europa).

Turning to the issue of representativeness, the ETUC’s geograph-
ical coverage has gradually extended following the wave of reform
in central and eastern Europe; the first unions from central and east-
ern Europe were affiliated to the ETUC in 1995. At present the ETUC
organises 76 trade union confederations from 35 countries. Eight
organisations from six countries have observer status. In addition to
the 11 European industry federations (EIFs), other trade-union struc-
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tures such as Eurocadres and FERPA (European Federation of Re-
tired and Older People) also operate under the aegis of ETUC.

Table 2

National trade unions that belong
to a European Trade union organisation (%)

100

BETU
0 Others

0 IIII--_-
| F EUBDKD UKNL S EL EIRLL A PTFIN

European Trade Union Institute (ETUI).
Source: European Commission 2000b.

As table 2 indicates, the ETUC currently represents approximate-
ly 90% of unionised employees in the EU, although in a small number
of countries (notably Italy and France) other trade unions exist which
are not members of the ETUC. In 2002, the third largest confeder-
ation in Belgium confederation of liberal trade unions (CGSLB) fi-
nally joined the ETUC. Thus, in terms of the comprehensiveness of
union members, the ETUC is unquestionably representative. Howev-
er, the issue of density requires a little more explanation, as Table 3
indicates density has consistently fallen in the majority of EU states
in the last 30 years.

Since the late 1970s the trade union movement across Europe
have been challenged by significant shifts in the structure of national
economies bringing the reality of long-term unemployment and so-
cial exclusion to many countries, which challenge the social institu-
tions of member states (post-industrialisation, see Pierson 1998), and
have directly affected traditional trade union heartlands. As a result,
“... the aggregate trends in the EU and in most member states indicate
a receding tide of collective action of labour, if measured by its
immediate results for workers (jobs, wages or social equality), its
expression (strike action) or resources (membership levels)’ (Dglvik
and Visser 2001: 14).
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Table 3
Evolution of trade union density (%)

1950 1955 1960 1970 1975 1980 1985 1990 1995 1997

European Trade Union Institute (ETUI).
Source: Ebbinghaus and Visser 2000.

Moreover, if the aggregate figures are further dissected a number
of conclusions can be drawn; firstly, men are more likely to be or-
ganised in trade unions than women. Secondly, union density is much
lower among younger than among older workers. Thirdly, white-
collar workers exhibit a lower union density than their blue-collar
counterparts. Fourthly, union density rates are relatively low among
foreign workers and those belonging to ethnic minorities (although
accurate and comparable figures are difficult to access). Fifthly, there
are substantial differences in sectoral union densities, which are gen-
erally higher in the public than in the private sector. In private serv-
ices — the sector in which employment is expanding — unionisation
tends to be relatively low. Equally, sectors dominated by small and
medium sized enterprises (SMEs) tend to be under-represented. The
challenge for trade unions stems from the fact that the average enter-
prise size in Europe is decreasing, and SMEs are consequently in-
creasing in economic importance. Meanwhile, with the decline of
large-scale manufacturing firms unionisation rates are also declining
across Europe (except those countries operating the Ghent system of
union administrated unemployment insurance, Blaschke 2000), and
trade unions have found SMEs notoriously difficult in terms of re-
cruitment and organisation. A number of different factors for this
have been posed including that traditional culture of trade unionism
(focused on the stereotypical white, blue-collar, male, manufacturing
worker), the nature of small workforces themselves, where loyalty is
tied easier to the workplace than an external actor like a trade union,
the financial costs involved in a large-scale recruitment drive focused
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on SMEs and the diversity of SMEs’ workforces (e.g. higher rates of
female labour market participation and, in many cases, family em-
ployment). Finally, those countries in which the Ghent system oper-
ates — Belgium, Sweden and Denmark — have not followed the
general trend and have maintained high-density rates (Waddington
and Hoffmann 2001; Hoffmann et al 2002). As a consequence, this
has had an impact on the representativeness of the trade union move-
ment as a whole vis a vis social dialogue, and more particularly an
influence on the delegation of power and resources from national con-
federations to the ETUC, as many national union movements are con-
cerned about the longevity of accumulated resources (or in the case
of the Netherlands, in dire financial straits).

According to Dglvik and Visser (2001), it is only recently that
international trade union activity has changed from being primarily
a foreign policy role of the international secretariat in national trade
union offices to an element of everyday life. Therefore, as regards the
last variable on the ability to control affiliates and the ETUC’s par-
ticipation in the social dialogue. Moreover, Gobin (1997) and Dglvik
(1999) stress the fact that the ETUC is not currently in a position to
commit its affiliates to agreements and to enforce application, both
authors criticise the lack of financial resources available for ETUC
functions which prevents it from playing to full effect its role as “ac-
tor” in the social dialogue. Martin (1996: 22) offers an explanation
for this national reluctance arguing that the traditional excuses of “or-
ganisational inertia, language and cultural barriers, and the institu-
tional diversity that made common understandings difficult” do not
adequately explain the relationship between national affiliates and the
ETUC. Rather he argues that “many national unions, notably the Brit-
ish and German, refused any significant transfer of authority and re-
sources even to their national confederations. Moreover, there were
(and are) perceived conflicts of interests among national labour move-
ments (especially North and South). In addition, many (though not
all) made the strategic judgement that declining resources could bet-
ter used to influence national governments and their positions in the
European arena than to influence European institutions directly’
(Martin 1996: 22). Meanwhile, Sorries (1999) refers to the different
stages of development of thinking on the trade union side in relation
to the EU social dialogue. Only since the early 1990s, have the dif-
ferent actors seen European integration as an important objective in
national social debates. However, as a result of their heritage, inter-
vention has usually been approached from the perspective of national
industrial relations systems. According to Martin and Ross (1999) it
was largely in response to invitations by the European institutions for
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European-level union participation that the tide changed, rather than
an organic shift. This European-level enticement came with the de-
velopment of the social dimension of the EC from the 1970s onwards,
and the overtures of the Commission in terms of formal and informal
participation in policy-making. Keller (2001) and Sorries (1999) are
amongst the few researchers to have looked at the individual sectoral
federations as far as the connection between the sectoral social dia-
logue and the coordination of collective bargaining policy, and their
predictions in terms of ability to control outputs could be considered
realistic or pessimistic, in that they emphasis the obstacles in the way
of effective coordination between the two processes. For many the
weakness of the EU social dialogue largely stems from the inherent
weaknesses of the unions. Such union weaknesses include fundamen-
tal political differences on European integration, but more specifical-
ly divergent perceptions of the purpose of social dialogue and the
prospects for collective agreements at European level have also been
highlighted (e.g. Lecher and Platzer 1998; Keller and Sorries 1997).
This is evident from the fact that employers are able to refuse to
negotiate, with few adverse consequences, whereas the trade union
movement requires the dialogue to pursue its demands (Degryse
2000b).

In conclusion, European trade union organisation is dominated by
the ETUC, which itself is the product of a long process of reconcil-
iation between nationally diverse trade union traditions. It has been
as much a process of rapprochement at the national level as at the
European level. However, the ETUC is also framed within the con-
text of declining trade union power in the vast majority of the coun-
tries it represents and is thus substantially weakened by the different
agendas of the member organisations and their willingness (or lack
of) to substantially increase the resources available to the ETUC.
Moreover, considering the adversity of the situation in some cases, it
is worth commenting on the achievements of the ETUC. As Martin
and Ross (1999: 353) conclude, “the confluence of these initiatives
and Europeanising union actors” efforts, in the larger context of post-
1985 integration, was enough to produce a significant degree of union
Europeanization.

4. DEVELOPMENT OF EUROPEAN EMPLOYERS’
ASSOCIATIONS

In 1981, Schmitter and Streeck addressed the nature of business
interest organisation. Until that point the subject had been largely ig-
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nored by the research world, while the nature of labour interest or-
ganisation had been the subject of far more attention. It has been sug-
gested that a tacit agreement between different theoretical paradigms
had been reached on the unimportance of business interest associations;
although, Schmitter and Streeck (1981; 1999) argued that little em-
pirical evidence supported this assumption. The need
to reverse this research asymmetry was at the base of Schmitter and
Streeck’s research, in which they advocated that empirical data
and analysis was essential to have a full understanding of why, when
and how business interests have been articulated. In recent years, there
have been a number of contributions on the issue of organised busi-
ness interests in Europe (Sadowski and Jacobi 1991; Kohler-Koch
1994; Crouch and Traxler 1995; Greenwood 1997; Green Cowles
1998). Schmitter and Streeck’s data has provided scope for further
research. However, with the exception of Pochet and Arcq (1996;
1997; 1998; 1999; 2000), few have consistently addressed the devel-
opment of the European peak organisations within the context of the
social dialogue. This section will consider the peak organisations ac-
cording to the same criteria as the development of European trade
union organisations: cohesion, representativeness and control.

In 1999, the Institut des Sciences du Travail at the Catholic Uni-
versity of Louvain was commissioned to investigate the representa-
tiveness of the potential European social partner organisations. They
produced studies on seven different employers’ organisations or trade
associations. In terms of cohesion of associational structure, the Un-
ion of Industrial and Employers’ Confederations of Europe (UNICE)
was established in 1958 alongside the EEC and is currently the most
important employer organisation at European level in the private sec-
tor, while the European Center of Enterprises with Public Participa-
tion and of Enterprises with General Economic Interest (CEEP) is the
most important organisation in the public sector, established in 1961.
However, the groups represented in the other five organisations give
some indications about the weaknesses of the two large organisations
to effectively represent all employers (most importantly, SMEs).

Traditionally, UNICE and CEEP were primarily lobbying and
coordination associations for their national affiliates vis a vis the
European institutions (both the EU and the Council of Europe —
Pochet and Arcq 1996). Since 1991 and the institutionalisation of the
social dialogue, they may be considered as “mixed” associations,
meaning they have competences in terms of representing their mem-
bers’ social, economic, technical and commercial interests (Van
Waarden 1995).
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CEEP is organised through 13 national sections', rather than
individual national affiliates, which is unusual in comparison to other
European employers’ organisations; national interests are presented
in a unitary manner in the European level structure (IST 1999).

Meanwhile, in contrast to UNICE (since 1991), which is com-
posed of national peak organisations from the private sector, many of
UNICE’s members do not have equivalent national competences vis
a vis collective bargaining per se and some have even more limited
powers in relation to social affairs (e.g. the Confederation of British
Industry). The European employers’ organisations, as the European
trade unions, constitute a common structure for very different na-
tional organisations; representing associations from those countries
(e.g. Austria, Sweden and Germany) in which the employers’ organ-
isations are cohesive and able to present a united front, their interests
and working methods must be reconciled with those of associations
from the least cohesive systems in which associational competition is
strongly entrenched (e.g. the UK) (van Waarden 1995). This has
caused multiple tensions especially in the last 20 years, as member
organisations have stressed that the UNICE Secretariat have no man-
date to conclude agreements, and the different positions on this issue
have led to disharmony within the organisation’s structures. In 1998,
Pochet and Arcq (1998: 180) commented that “internal divisions and
poor communication between the national and European levels still
hamper the efficacy of the employers” organisation’, as regards social
issues.

As mentioned above, not only are the two central peak organisa-
tions attempting to reconcile the different national interests, they are
also defending their position in terms of associational competition —
most strongly from the organised SME interests. This issue has pre-
viously been prone to legal problems, but appears to have been settled
politically for the moment, via the Commission’s guidelines on par-
ticipation in the interprofessional social dialogue (European Commis-
sion 1993b). Despite the Commission’s guidelines, the legal scope of
agreements vis-a-vis small and medium-size businesses is of interest
in terms of cohesion of employers’ organisation. It is a contentious
issue given the long absence of their main representatives on the
employer side (European Association of Craft, Small and Medium
Sized Enterprises — UEAPME) from the negotiating table, as a re-
sult of conflict with UNICE, which itself organises SMEs in a asym-
metrical manner according to the composition of the national em-
ployers’ organisations.

" Including a common national section for the Benelux.
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The issue was initially dealt with in the UEAPME-case to the
European Court of Justice (T-135/96 UEAPME versus Council) in
relation to the Parental Leave Directive, in which the employers
argued that the Directive should not apply to SMEs since they were
excluded from the negotiations. In the short term, the ECJ interpre-
tation settled the issue, although, according to Jacobs and Ojeda Avilés
(1999), the judgment is both clear and opaque. It was argued that the
SME employers were given adequate notice and consultation by the
Commission in relation to the development of legislation on parental
leave, but the ECJ did not rule out future challenges against EU
Directives based on framework agreements between the social part-
ners by organisations which can successfully prove to be insufficient-
ly represented by the organisations sitting around the negotiating table
(EIRO 1998). In any case, it led to a subsequent political agreement
between UNICE and UEAPME, which outlined the composition of
the employers’ representation at the negotiation table with a view to
adequately representing small and medium-size enterprises, which can
be seen as a reflection of the importance of SMEs generally to the
European economy — Table 4 (Pochet and Arcq 1998; 1999). The
amalgamation of UEAMPE and EUROPMI in July 1999 has concen-
trated the representation of SMEs’ interests and strengthened the
merged organisation in relation to UNICE. However, these measures
are currently inadequate, since the relevant committee within UNICE
on SME issues has, according to SME representatives, taken on a
dormant character.

Table 4
Size of enterprises in the EU: 1998

. Average Added value
Number of | Number of | 0, of per
enterprise employees employees employees
(000s) (000s) per enterprise| (€ 000s)
Micro-enterprises
(0-10) 18 040 38 360 2 30
Small enterprises
(10-49) 1130 21320 20 50
Medium enterprises
(50-249) 160 14 870 90 95
Large enterprises
(250 <) 38 38 680 1010 90

European Trade Union Institute (ETUI).
Source: European Commission 2000b.
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If we consider the sectoral dynamics of SMEs, it is clear that it
is sections of the growing service economy and the construction in-
dustry which are dominated by SMEs. In 1997, 88.8% of construc-
tion and 76.6% of trade and catering staff (HORECA) were employed
by SMEs in comparison to 77.3% of employees in other services and
66% of all workers on average (European Commission 2001). An
indication of the strength of UEAMPE can be seen in the joint ETUC/
UEAMPE declaration on small companies in May 2001, which indi-
cates that UEAMPE is increasingly recognised as the legitimate voice
of SMEs by both the accredited trade unions and employers’ organ-
isations. It also indicates a new development in the relations between
the trade unions and SME-representatives, which is characterised at
the national level by cooperation agreements between trade unions
and SME employers’ organisations in some countries aiming to in-
crease the profile of SME issues vis a vis the employers’ confederal
organisations which tend to be dominated by wealthy global players
(e.g. between the Mittelstand and DGB in Germany).

Meanwhile, despite the fact that responsibility for the sectoral so-
cial dialogue falls to the European Industry Federations, employers’
associations have not developed similar sectoral structures and as shall
be explored further this has hindered the overall development of sec-
toral social dialogue (Pochet and Arcq 1998). There are a large
number of sectoral organisations based around the EU institutions, but
the majority tend to prefer to either leave all matters connected with
social policy and the social dialogue to UNICE (e.g. in the metalwork-
ing sector), or prefer to develop informal relationships with the trade
unions outside the contractual framework of the sectoral social dia-
logue (e.g. Intergraf representing enterprises in the graphical sector).
If they choose the former strategy, preferring to concentrate their
efforts on lobbying and traditional interest representation, they leave
the trade unions without bargaining partners, while the latter means
agreements have no legal strength per se. In general the attitudes of
European employers’ organisations at the sectoral level tend to depend
on the nature of the sector, in terms of the size of average enterprise
and the distance between employer and worker. For instance in the
construction or hairdressing sectors, employers are often trained build-
ers or hairdressers respectively and therefore, their appreciation of the
needs and concerns of workers is perhaps easier to gain.

To attempt to develop the structures at the sectoral level and ensure
channels of communication and consultation, vertically and horizon-
tally, UNICE created the European Employers Network in 1993,
which aims to coordinate national sectoral employers’ organisations
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on social issues (Pochet and Arcq 1996). However as the title implies
it is relatively informal and therefore lacks the institutionalised ben-
efits that the EIFs have on the trade union side. Alternatively, in the
course of the European social dialogue, prominent European sectoral
employers federations have been integrated into the negotiating bod-
ies which develop UNICE’s common position (e.g. Eurocommerce
and GEOPA, representing commercial and agricultural enterprises
respectively in the case of negotiations in advance of the agreement
on fixed term contracts).

Therefore, in terms of overall cohesion, there are serious con-
cerns about the level of cohesion between private sector European
employers’ organisations at interprofessional level, although the con-
clusion of an agreement between UNICE and UEAMPE has improved
the situation and reduced the level of open conflict between different
organisations. At the sectoral level, the lack of cohesion and coherent
involvement of sectoral employers’ organisations/representatives has
been a key cause of concern for the future of sectoral social dialogue.

When assessing the strength and number of organised business
interest associations researchers have generally used density indica-
tors, measuring the difference between actual and potential members
(Traxler 1995; 2000). There are two possible ways to measure the
density of business interest associations, via: 1) the number of firms,
or 2) the number of employees covered (firm size). Using EU data
sources, a view from the first means of calculating representativeness
(Table 5), indicates that the comprehensiveness of membership is lim-
ited in terms of the number of potential member firms. On average,
UNICE and CEEP the only European social partners on the employer
side represent around 40% of firms. However, there is a clear divi-
sion between those countries in which van Waarden’s research con-
firmed that employers’ organisations were stable and cohesive social
partners (e.g. Austria) and those at the opposite end of the scale (e.g.
UK). That said, in all European countries employers’ organisations
are under-pressure in terms of member retention as increasing num-
bers of firms decide that it is in their interests to avoid associational
commitments, this is of particular concern in eastern Germany as it
is threatening the stability of German industrial relations and more
generally in the countries of central and eastern Europe.

However, it is essential to combine the first measurement with a
calculation of the density in terms of the number of employees cov-
ered. Table 6 gives this data with regards membership of UNICE.
While it represents approximately 60% of the applicable workforce,
this data confirms the importance of SMEs and particularly their
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Table 5
Porcentage of firms that belong to a European social
partners’ organisation

100 4
90 1
80 1
70 4
60 4
50 A
40 4
30 |
20 A
10 A

IRL PT FIN UK DK S | EL EU-B NL E D F A
15

European Trade Union Institute (ETUI).
Source: European Commission 2000b.

European organisations. For instance, according to IST data (1999),
UEAMPE affiliates account for over 50% of Austrian, 30% of Bel-
gian and 20% of British workers.

As a consequence of these findings, it is clear that the issue of
representativeness in terms of the employers’ organisations remains,
and likely to continue to be, contentious despite cooperation agree-

Table 6
Firms which are members of UNICE: % of paid labour force

100 -
90 A
80
70 A
60
50 -
40 -
30
20

A B PT | L DK IRL EL UK S EU FR D FIN NL E

European Trade Union Institute (ETUI).
Source: European Commission 2000b: 10.
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ments. Although it must be noted that there have never been challeng-
es to CEEP’s representation of public sector employers.

Finally, considering the discussion thus far, it is clear that there
are a number of challenges in terms of control for the employers’
organisations, meaning the capability of the central organisations to
conclude agreements and ensure they are observed. Until recently,
UNICE’s decision-making structures, as regards social issues, were
relatively undeveloped and characterised by multiple veto points. For
instance all decisions, whether on starting negotiations or concluding
them were taken under unanimous procedures; a review of the voting
system has introduced qualified majority voting to the procedures to
initiate negotiations, whilst maintaining unanimity as the condition
for concluding agreements (Degryse 2000). It will be interesting to
examine in the long-term if this change leads to more agreements and
eases the process, or if it has the effect of allowing discussions to
develop and then stall as universal agreement is elusive.

Moreover, there is substantial evidence of national employers’
organisations contradicting agreements concluded at the European
level. For instance, Pochet and Arcq (1998) cite the example from
Spain of the EU agreement on part-time work. At national level, the
Spanish employers’ organisation (CEOE) vetoed a national agree-
ment between the trade unions (UGT and CC.0OQ.) and the govern-
ment on the implementation of the EU Agreement, despite their
support for the agreement at EU level. This can either be explained
as poor communication between the decision-making levels or con-
fused and conflicting agendas being used at different levels. Regard-
less it undermines the central EU organisations’ claims to be able to
conclude and implement EU agreements, and raises concerns about
the new direction of social dialogue as exhibited in the telework
agreement (i.e. voluntary implementation by the signatory parties).

In conclusion, it is possible to differentiate between the employ-
ers and the trade unions using these analytical criteria. The trade unions
have managed to create unified structures (both at interprofessional
and sectoral levels), which internalise conflict and institutionalise con-
sensus-building structures between different national trade unions;
however, declining trade union presence in the labour market as a
whole should be remembered. In terms of social policy issues at least,
the central employers’ organisations have not been able to create
unified structures, meaning that in terms of associational competition
at European level there remain key concerns about the representation
of SME interests and the strength, in some cases, and total absence
of sectoral structures, in others. However, on an optimistic point, there
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has been a gaugeable albeit slow development and adaptation of the
structures of social dialogue by employer actors.

The following section will consider how the powers of the Eu-
ropean industrial relations organisations impact on the social dialogue
as a process. In the first instance, the current state of scholarly think-
ing shall be presented in relation to the interprofessional social dia-
logue and subsequently the sectoral social dialogue will be evaluated,
with particular focus on the role played by the social partners.

5. EVALUATION OF EUROPEAN INTERPROFESSIONAL
SOCIAL DIALOGUE

The literature focusing on the strengths and weaknesses of the EU
interprofessional social dialogue, to date, can be divided into six
categories: legal/constitutional arguments; organisational problems
within the structures of the parties (including the relationship to their
affiliates); the power relations between the parties and the interpre-
tation by the parties of the objectives of the dialogue; the substantive
issues dealt with to date (or rather those that remain unconsidered);
and the input of the EU institutions, particularly the link to the
European Parliament (see Hoffmann et al 2002). For the purposes of
this paper, as stated, focus shall be placed on the European social
partners’ role/impact.

A relatively comprehensive overview of the legal and constitu-
tional problems is presented by Jacobs and Ojeda Avilés (1999), who
review the issues arising from the conceptual base and procedures of
the EU social dialogue. They address a number of issues, including
the voting procedures in the Council of Ministers (e.g. the differences
in negotiating behaviour when the subject matter of the agreement
requires unanimity or qualified majority) and the related importance
of subsidiarity (see also Dglvik 1999), the relationship with the
Council of Ministers (i.e. the checks made by the Commission and the
Council when assenting to the incorporation of an agreement into a
directive), and the ambiguous relationship between the EU social
dialogue and the parties and the democratic scrutiny rights of the
European Parliament (particularly looking at the legal possibilities
for the EP to overcome its’ restricted mandate in the area). They also
review the ambiguous relationship with ECOSOC and the need to
redefine its role, ambiguous in the sense that the social partners are
present in both arena and it has been suggested that the social dialogue
will eventually make the ECOSOC defunct. The role of the Commis-
sion is also important but controversial (see below). In the margins
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of this legal debate floats the question of the “representativeness” of
the social partners, as discussed above in general terms and in relation
to SME participation and managerial and professional staff (see Jacobs
and Ojeda Avilés 1999, IST 1999 and Bailacq 2000).

In addition, many scholars see the internal organisation of the
interprofessional social partners as a cause of weakness both in build-
ing a more effective EU social dialogue, and for the actors them-
selves. In exploring this weakness, authors have made reference to
organisational features, such as weak internal cohesion and central
authority, and scant resources (Dglvik 1999; Ebbinghaus and Visser
1994: 242), and the internal voting procedures to initiate negotiations
and adopt concluded agreements (Jacobs and Ojeda Avilés 1999;
Pochet and Arcq 1999).

Fundamentally, most authors highlight the power relationship
between the EU social partners and their affiliates (see, for instance,
Lecher and Platzer 1998; Pochet and Arcq 1998; Dglvik 1999;
Bailacq 2000). As regards the relationship between national and EU
social partners, Streeck (1997a) argues that regulating via framework
collective agreements offers affiliates of European peak associations
of business and labour an opportunity to block legislation that could
diminish their standing and upset their mutual relations in the respec-
tive national systems. This debate has primarily focused on the em-
ployee side of the equation. Thus, Euro-corporatism in effect safe-
guards the diversity of national institutions, especially the various
national corporatist arrangements. In addition, Streeck (1997a) pleads
for closer involvement of the “social partners” in European social
policy-making, represented by organisations that in turn represent
national peak associations, as the best way of protecting national
corporatist arrangements from a possible statist agenda on the part of
the Commission and the Member States in the Council. If this is a
valid concern we should not be surprised that EU actors have had
problems convincing their affiliates of the “added value” of EU social
dialogue and its products. According to Freyssinet et al (1998), the
role of national social actors (governments, trade unions, and em-
ployers) as regards European integration was until the 1990s relative-
ly weak due to attitudinal differences. Only since the early 1990s,
have the different actors seen European integration as an important
objective in national social debates. Future development of the roles
of national actors towards EU social dialogue will most likely depend
on their attitudes towards, and the development of, national tripartite
social dialogue focusing on European issues and, secondly, the inter-
nal mobilisation of the actors (creation of EU departments inside
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national and sub-national organisations, alliances between national and
regional level organisations, etc.).

The sudden establishment of this Euro-corporatism with the
Maastricht Treaty (signed 1991) has given rise to conflicting inter-
pretations of the role played by the Maastricht Social Agreement in
influencing the perceptions, strategies, and behaviour of the political
and organisational actors involved (Dglvik 1999). The agreement led
to the emergence of a (unequal) power relationship between the major
players (that is, ETUC and UNICE; for an extensive analysis of
UNICE’s impact so far see Matyja 1999). The weakness of the trade
unions has resulted in considerable resistance from the employers’
side to negotiate unless threatened with legislation (Gobin 1997;
Dglvik 1999; Pochet and Arcq 1999; 2000; and Nunin 2001).

Moreover, the substantive issues addressed have a concrete impact
on the priority national organisations give the social dialogue. Blan-
pain (2001), Dglvik (2000) and Weiss (2001) see major difficulties
arising from the fact that discussion of a number of issues — such as
pay, freedom of association, and collective action — is excluded with-
in the scope of the dialogue. In particular, the preclusion of transna-
tional rights to industrial action may be considered a central weakness
of the current approach to the EU social dialogue, as it removes one
the trade unions key sources of power from the equation (Dglvik
2000). Until the social partners were given increased room for ma-
noeuvre in the aftermath of the Laeken Summit (2001), the delim-
itation of potential issues meant that the legal relevance of agreements
was conditional on the observance of predefined limits as to the
content, which had been defined by the EU institutions (Lo Faro
2000); it will be interesting to gauge if the range of issues covered
will increase overtime with the development of autonomous social
dialogue and a social partner-defined work programme. Since, as De-
gryse (2000a; 2000b) argues, the issues negotiated so far have largely
been related to “employment” in the narrowest sense. Issues of a
“macro-economic nature” as well as social issues, such as social ex-
clusion, poverty, and immigration, which would be crucial in a co-
herent European social model, have not been addressed. Concerning
the latter issues, he pleads for integration of the civil dialogue into
the social dialogue, which could provide added value. However, there
are real dilemmas surrounding the expansion of the social dialogue as
regards issues and actors, for instance the increased number of veto
points involved in reaching agreement and the likelihood of lowest
common denominator based agreements versus the greater represent-
ative strength of any consensus reached.
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Following the earlier reference to the (restricted) role of the
European Parliament, it is interesting to note the absence of a strong
tie between the social partners, in particular the ETUC and European
political groups, a tie which is fundamental in many national indus-
trial relations systems (Degryse 2000b). The frustration of the Euro-
pean Parliament has long concerned the ETUC: for instance in 1997,
Vice-Secretary General Jean Lapeyre argued that in its post-negoti-
ation reflections, the ETUC had stressed the need for the European
Parliament to play a fuller role in proposing legislation on fundamen-
tal social rights. This should be seen as a mechanism in the dynamic
between collectively agreed and statutory provisions, which the ETUC
considers of fundamental importance. Significantly, any issue consid-
ered for the social dialogue should be assessed to ensure that collec-
tive bargaining is the most appropriate route.

Following this assessment of the key strengths and weaknesses of
the interprofessional social dialogue, especially focusing on the par-
ticipants, it is essential to briefly evaluate the results and impact of
the process. Scholars have tended to group into three main areas of
research: (i) analyses and impressions of the general conceptual frame-
work and the agreements at EU level; (ii) descriptions of the results
achieved so far; and (iii) analyses of the agreements and their impact
on national level (although these are still few and far between).

The first group are often legal analyses: Lyon-Caen’s study (1972)
for the European Commission could be considered as visionary, since
it was written in a period in which Community social policy and
labour law were undeveloped and the ETUC was not formally exist-
ing yet. He concluded that there was a need for collective bargaining
at community level which he considered as the heart of any industrial
relations system. It is interesting that the negative and positive facets
of European collective bargaining, which he identified, are still of
concern and in a number of respects remain unresolved: for instance,
legal problems with the content of agreements (which, according to
Lyon-Caen, should have been decided autonomously by the parties
within the margins set by public order, although he considered “pay”
a non-negotiable item at the Community level); the conclusion of
agreements (questions of the representativeness of the concluding
parties); and implementation (e.g. the hierarchy of norms as estab-
lished by Treaty; recognition by the Member States; extension of
implementation). Despite the variety of legal problems, Lyon-Caen
did not plead for the establishment of a unified European statute for
collective agreements and warned against over-regulation. Instead, he
proposed the development of a “code of conduct for collective bar-
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gaining at Community level”, with chapters on resolution of imple-
mentation conflicts (a crucial issue for the social dialogue today) and
the interdependence of interprofessional and sectoral social dialogue.
However, based on a detailed and comprehensive legal analysis,
Deinert (1999) concludes that the legal void has not been filled. Rather,
he argues, that “the law on European collective agreements” could be
described as unwritten law, which has both advantages and disadvan-
tages for the actors, the process and its outcomes. Crucially, the
development of informal norms has always preceded legal structures.
More recently, Franssen (2002) scrutinises every aspect of the proce-
dure of the EU social dialogue ranging from the parties involved to
the conclusion of framework agreements and their enforcement. On
this latter issue of enforcement, it is interesting how little research has
been undertaken on the national implementation and impact of EU
agreements, whether sectorally or at interprofessional level. Does this
lack of research interest reflect the importance accredited to the proc-
ess by national actors too?

Table 7

Porcentage of firms that belong to a European social
partners’ organisation

Parental Leave (agreement 12/1995, Directive 96/34/EC,
3/6/1996, OJL 145, 19/6/96: 4-9)

Part-Time Work (agreement 6/1997; Directive 97/81/EC,
15/12/97; OJL 014, 20/1/98: 9-14)

Working Time in Agricultural Sector (agreement 6/1997;
voluntary implementation)

Agrement Working Time in Sea Transport (agreement 9/1998,
Directive 63/99/EC, 21/6/99, OJL 167: 33-37)

Fixed Time Contracts (agreement 3/1999; Directive 70/99/EC,
28&6/99, OJL 175, 10/7/99: 43-48)

Working Time in Civil Aviation (agreement;
Directive 2000/78/EC, 27/1/2000, OJL 302, 01/12/2000:37)

Telework (agreement 7/2000; voluntary implementation)

European Works Councils (Directive 94/45/EC, 22/9/94,
OJL 254, 30/9/94:64)

Reversal of Burden of Proof (Directive 97/80/EC, 15/12/97,
OJL 014, 20/01/98:6)

Legislation

Failure Negotiations on Temporary Agency Work (Started
June 2000 — broke-down March 2001)

European Trade Union Institute (ETUI).
Source: European Commission 2000b.
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Concerning the impact of the EU framework agreements (see
Table 7) in general, Dglvik (1999) agrees that tangible results are
relatively limited; there is general consensus amongst observers that
those obtained were done so through the use of the “negotiate or we
will legislate” formula, which has often been the main incentive for
UNICE to accept negotiations (Gobin 1997, Keller 2001, Keller and
Sorries 1999a, and Nunin 2001). Meanwhile, Lo Faro (2000) distin-
guishes between two types of European collective bargaining, but
draws a similar conclusion from both. On the one hand, there is “in-
consequential collective bargaining” (or “weak” agreements, where
reference is made to European collective agreements implemented in
accordance with the procedures and practices specific to management
and labour and the member states) and, on the other, “tied collective
bargaining” (or “strong” agreements, where European collective
agreements are implemented through Council Decisions). Lo Faro’s
conclusion was that only the latter has played a significant role within
the Community legal order, which reflects poorly on the ability of the
social partners to control the process overall (as argued above). Con-
sequently, the only way out of the impasse between the two forms
would be through a radical institutional reform that would bring the
Community legal order into line with its stated intentions. Hall (1994)
also predicted uncertainty, particularly when using the voluntary route
of implementation via national collective bargaining, which would
lead to an “indirect and almost inevitably patchy impact”; a result
unacceptable since in principle EU instruments should provide 100%
coverage of the workforce (Keller and Sorries 1999b). According to
Keller and Sorries (1999b: 119), “an implicit prerequisite would ei-
ther be a very highly centralised national bargaining system including
the participating associations/confederations on both sides or, alter-
natively, close, strict co-ordination of sectoral bargaining’. This must
be seen in connection with the absence of an “erga omnes-procedure” *
in several states, and the implications of enlargement of the EU (see
Table 8).

Jacobs and Ojeda Avilés (1999) have been more positive on this
since they considered that although the text of Article 139 suggests
that binding force will vary depending on each member state’s pro-
visions, the underlying aim is to ensure that European agreements
receive treatment equal to those concluded at national level. They
note that it is customary in Europe to consider a collective agreement

> A legal declaration that makes collective agreements binding in general and
extends the content of the agreement beyond the membership of the signatory
parties.
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Table 8

Trade union rate of organisation and collective agreement coverage
(1999; branch and enterprise)

Rate of organisation
Country (% of employed) Coverage

Finland 80 95
Greece 30%* 95
Austria 45 90
Slovenia 43 90
Belgium 55 90
Italy 38 90
France 10 85
Sweden 80 80
Portugal 25 80
Denmark 80 75%%*
Germany 30 74
Netherlands 28 70
Spain 18 70
Slovakia 38 48
Ireland 45 45
Czech Republic 30 45
UK 30 35
Poland 30 30
Hungary 25 30
Estonia 12 20
Lithuania 10 goHok*

* Only private economy.
** Difference: due to those employed outside the collective contract.
*##% Almost exclusively in the public sector.

Source: H. KonrL (2001) (WSI-Tarifarchiv; einblick 1/00 (DGB-Funktionérsorgan);
F. Draus, Social Dialogue in EU candidate counytries (2000), own calculations.

as more than merely a recommendation to the affiliate membership,
and rather as a binding legal agreement; this prompts national actors
to directly incorporate European agreements into the everyday activ-
ities and practice of industrial relations actors, with regard to collec-
tive bargaining. Also Deinert (1999) heavily criticises those who wish
to discourage the EU social partners by laying down that their agree-
ments have a priori no effect whatsoever, since such preclusions could
halt the negotiation of future agreements. These differing conclusions
will be directly tested by the results of the implementation of the
recently concluded framework agreement on telework, which will
appear in 2005.

As for the impact of individual agreements, this seems to be rarely
touched upon in the literature; few authors have devoted their re-
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search to in-depth, comprehensive, and comparative analysis of agree-
ments. In terms of the interprofessional agreements, Clauwaert and
Harger (2000) provide an overview of how the most important fea-
tures of the Parental Leave Agreement/Directive have been imple-
mented by the 15 Member States, via legislation or collective agree-
ment. The conclusion was that the implementation of the Parental
Leave Agreement would have significant legal implications in the
various Member States, but that this effect was minimised by the
absence of an accompanying change in social trends and attitudes,
leading to more men choosing to take parental leave *. Concerning the
Fixed-Term Work Agreement, Blanpain (1999) concluded that, even
before the deadline for implementation has passed, the agreement
would only have a marginal impact, because it was based on “the
Community’s lowest common denominator”. Alternatively, Vigneau
et al (1999) provide thorough and sometimes innovative analyses of
the negotiations leading to the conclusion of this framework agree-
ment, the agreement itself, its interpretation and relationship to EC
law, the implications of the Directive for national laws, with the
emphasis on the principles of non-discrimination and non-abuse, as
well as comments by representatives of the parties to the framework
agreement.

6. EVALUATION OF SECTORAL SOCIAL DIALOGUE

The emergence of sectoral structures at European level has quite
a different history from the development of interprofessional struc-
tures. While this section reviews the process, many of the points made
above vis a vis strengths and weaknesses are as applicable to the sec-
toral social dialogue as to the interprofessional social dialogue. One
significant difference should be stated at the outset, in virtually all
European countries, it is at the sectoral level that wages and working
conditions are agreed between national social partners, whether these
are framework agreements or tight prescriptions. Therefore the pow-
ers available to the affiliates of sectoral organisations at European
level have the potential to be stronger in terms of mandate than in-
terprofessional social partners. It is this link with national negotiators
in which many scholars have seen as a crucial means of coordinating
collective bargaining policies in an increasingly economically inter-
dependent Europe.

* A similar analysis on the part-time Directive/agreement is available (Clauwaert
2002) and an interim version on the implementation of the Fixed-term Directive/
Agreement is near finalisation.
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However, as a number of research projects have concluded this
function of the sectoral social dialogue is underdeveloped and in
general the process has not yielded the potential fruits (Weber 2001,
Nunin 2001). Unfortunately, despite the fact that the decisions taken
in the sectoral social dialogue have an impact on approximately
70 million workers (European Commission 1996), and the process is
decades-older than its interprofessional sibling, “very little is com-
monly known about the actors involved, its outcomes and even less
about the impact of discussions and actions at Member State level”
(Weber 2001: 129). In the context of EMU, a new policy strategy has
emerged in the trade unions to coordinate collective bargaining to
avoid social and wage dumping (Mermet 2002, Dufresne 2002), and
attention has turned to the sectoral social dialogue as a forum for
national negotiators to meet and learn from each other (Nunin 2001).

To offer a little historical perspective, the emergence of sectoral
joint committees surrounding the Commission from the 1950s (e.g.
1955 in the coal and steel community, 1963 in agriculture and 1965
in road transport), bringing together representatives from both sides
of industry along with the Commission to discuss legislative propos-
als and policies, marked the first substantial steps towards the sectoral
social dialogue as we know it today (see Table 9). These early struc-
tures indicate the importance of certain policy areas to the European
integration process as a whole. Despite the fact that these committees
were composed of Commission-appointed representatives rather than
open to the most representative organisations in a transparent manner,
the large number of joint opinions created suggests they were con-
structive forums. An example of this productivity is the sectoral
agreement in the agricultural sector on working time in 1997. Along-
side the joint committees, sectoral representatives were also present
in informal groups on common issues (e.g. established in 1975 on
saving banks).

In 1998 the Commission overhauled these two types of committee
organisation to create a common framework through the establishment
of sectoral social dialogue committees (European Commission 1998),
which were endowed with the rights and powers available to the so-
cial partners under Article 139. To some scholars, this marked less of
a substantive change than an attempt to reinvigorate a flailing proc-
ess, as Keller and Sorries (1999) argued, the Commission was attempt-
ing to put “old wine in new bottles”. The continuing absence of key
economic sectors (e.g. metalworking) from the process has been cited
as an example of failure to reinvigorate the sectoral social dialogue.
However, in a small number of sectors in which neither joint commit-
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Table 9
Sectoral Social Dialogue Committees (SSDCs)
Sector Workers Employers

Agriculture EFFAT GEOPA-COPA
Air transport ECE; ETF ACI Europe; AEA; ERA; IACA
Banking UNI-Europa EACB; ESBG; FBE
Cleaning UNI-Europa EFCI
Commerce UNI-Europa EUROCOMMERCE
Construction EFBWW FIEC
Culture EEA PEARLE*
Electricity EMCEF; EPSU EURELECTRIC
Footwear ETUF-TCL CEC
Furniture EFBWW UEA
Hotels & catering

tourism EFFAT HOTREC
Inland waterways ETF ESO/OEB; UINF
Insurance UNI-Europa ACME; BIPAR; CEA
Mining EMCEF APEP; CECSO
Personal services UNI-Europa CIC Europe
Postal services UNI-Europa POSTEUROP
Private security UNI-Europa CoESS
Railways ETF CER
Road transport ETF IRU
Sea fishing ETF EUROPECHE/COGECA
Sea transport ETF ECSA
Sugar EFFAT CEFS
Tanning ETUF-TCL COTANCE
Telecommunications | UNI-Europa ETNO
Temporary work UNI-Europa CIETT Europe
Textiles/clothing ETUF-TCL EURATEX
Wood EFBWW CEI-Bois

Source: European Commission 2002

tees nor informal groups existed, notably personal services and tem-
porary work, the new committees certainly generated new opportuni-
ties for the social partners to meet and create common actions.

The large number of sectoral social dialogue committees and their
very different productivity rates, in terms of joint endeavours, have
allowed researchers to investigate what constitutes a successful social
dialogue committee and what has hindered fruitful dialogue. In her
analysis, Weber (2001: 130) considers the port and maritime sector
and the private security sector, arguing the fundamental importance
of “positive interactions between personalities in the negotiation
teams”. Both committees have been trail-blazers in terms of output
and scope, with the first Article-139 based agreement in the maritime
sector and extensive joint programmes in the private security sector.
Gennard et al (2000) analysed the difficulties of social dialogue in the
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graphics sector and showed that many of the problems identified in
the intersectoral dialogue (such as differences between national affil-
iated unions, management opposition, and the resources available),
are also identifiable in sectoral initiatives (see also Keller and Sorries
1997: 109 and 1999a: 91; as well as Sorries 1999 and Keller 2001).
According to Pochet and Arcq (1998), crucially, there is a lack of
sectoral representation in UNICE’s structure, unlike the ETUC, as a
result of the inclination of employers’ organisations to avoid the
development of sectoral regulation. This organisational discrepancy
led Keller and Sorries (1997: 91; 1999a) to agree with Traxler’s
conclusion (1996a) that currently UNICE is not in a position to stand-
ardise the sectoral interests of European firms. The recently estab-
lished informal network of sectoral business associations within
UNICE (called the “European Employers’ Network™) might bring
progress in this regard. Keller and Sorries (1997: 109) doubt that this
will occur, however, since they think that sectoral Euro-associations,
regarding themselves as trade associations, will hesitate to take on the
responsibilities of an employers’ organisation (see also Martin and
Ross 1999: 152; and Streeck 1994: 167). According to Grahl and
Teague (1991: 60), the trade union side is also not without fault since
they consider that a “lack of resources coupled with differences over
strategy and policy has resulted in many of the trade union industrial
committees losing their way, neither meeting the needs of trade un-
ions at sectoral level nor making an effective input into the institu-
tional structure of the Community”. Martin and Ross (1999) see
a major reason for the low level of sectoral social dialogue in the fact
that the Commission’s efforts to overcome the employers’ resistance
are quite feeble. Keller and Sorries (1999b) argue, however, for a
more sophisticated system of industrial relations that could secure
additional momentum from the sectoral level, as a result of
their conviction that interprofessional dialogue should take only
limited credit for the development of European industrial relations.
For Keller and Sorries (1999b: 98) the necessary basic legal provi-
sions for future progress in the EU sectoral dialogue are missing,
something which should be settled by a major revision of the Treaty
on European Union with a view to narrowing the gap between eco-
nomic and social integration (Blanpain 2001; Weiss 2001). In any
case, heterogeneity across the different sectors also needs to be over-
come, as shown by Sorries (1999) in his analysis of the EU sectoral
social dialogue in the construction, telecommunications, and hotels
and catering sectors.

In light of the implications of EU enlargement, and based on the
comparative study by Draus (2000), debates at the Bratislava confer-
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ence on social dialogue in the central and eastern European accession
countries confirmed the weaknesses of sectoral social dialogue frame-
works in a number of the candidate countries, existing mainly as a
result of the absence of adequate structures and representative social
partners (ETUC et al 2001; also Vaughan-Whitehead 2000: 396; Kohl
et al 2000a: 413; ILO and EU 2001). In many candidate countries,
mixed messages are being received from different European and
international organisations on the development of national industrial
relations at different levels, with some organisations promoting sec-
toral structures whilst their counterparts advocate bargaining decen-
tralisation. Ultimately, the actions of multi-national companies and
willingness to participate in sectoral structures is crucial to the emer-
gence of full-functioning industrial relations systems. At the moment,
it is questionable how the enlargement countries could contribute
positively to the sectoral social dialogue, except through representa-
tion at the negotiation table. However, UNICE representatives con-
sider that the absence of sectoral agreements in these countries does
not necessarily pose major problems: for instance, in some countries
there are systems within the framework of which sectoral organisa-
tions do not want to negotiate an agreement for the entire sector, but
intervene to assist in the negotiation of agreements at individual
companies (de Liedekerke 2001: 30). De Liedekerke argues that there
is no universal model of social dialogue and that the social partners
in each country are best placed to determine which system suits them.

Following a historical, descriptive, and analytical exploration of
the sectoral social dialogue, which allows contextualisation and def-
inition of the problems faced, Keller and Sorries (1999b: 85) identify
a number of reasons for the particular importance of EU sectoral social
dialogue. These include the ability to address specific aspects of sec-
toral restructuring, including the social consequences of EMU; since
in many countries national bargaining takes place at the sectoral level
(the latter point is also considered in Keller and Sorries 1997: 91).

Therefore, the following section will consider the trade union
process aiming to coordinate national collective bargaining systems
in Europe.

7. COORDINATION OF COLLECTIVE BARGAINING
AND SOCIAL DIALOGUE

In 1999, the ETUC Congress adopted a resolution on the Euro-
peanisation of industrial relations; a key pillar of the adopted strategy
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was the coordination of collective bargaining and the strengthening
of links with the social dialogue. While the implementation of this
resolution was left to the European industry federations, the ETUC
assigned itself the role of horizontal coordinator. Importantly, the
roots of this strategic decision are firmly embedded in the perceived
threats to national collective bargaining systems from the process of
European economic integration, particularly economic and monetary
union, and the institutional framework emerging responsible for eco-
nomic policies in Europe (supranational monetary policy, largely
national fiscal policy and increasingly sub-national wage policies).
The general fear is that under the conditions of tighter economic
policy coordination (see previous section) and the impracticality of a
common wage policy at European level, wages in Europe will be-
come “functional equivalents” to other economic policy adjustments
in times of crisis, generating social and wage dumping and broader
regime competition (for further discussion, see Streeck 1995b;
Crouch 2000).

Table 10
Adjusted wage share: total economy, % of GDP at factor cost
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Source: European Commission 2001b.

At the macroeconomic level, many researchers point to the fact
that the wage share in Europe has consistently declined in the past
thirty years as evidence to support the existence of social dumping,
or more precisely wage dumping. The European wage share has fall-
en more rapidly than the American wage share over the past 30 years,
which may be attributed to the internal competitiveness of the Euro-
pean internal market (see Table 10). During the 1980s, the decline in
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employment as well as wage moderation policies may explain this
trend. However, by the end of the 1990s, while employment in-
creased, the wage share continued to fall drawing calls for the end of
wage moderation policies in the name of socio-economic standards.
Such developments threaten the very basis of many European collec-
tive bargaining systems, for instance the Rehn-Meidner model of wage
solidarity (Schulten 2001a). However, there are significant differenc-
es in opinion about whether coordination is actually possible between
such different systems by actors under pressure from European and
global pressures.

If we look at actual developments in industrial relations in Europe
since 1996, we have to recognise that some important steps have been
taken in the direction of the gradual creation of a European system
of industrial relations at the national and sectoral level. We have al-
ready mentioned the fact that the social partners have been increas-
ingly confronted by pressures to adjust their bargaining policies to
conform with the economic and monetary dynamics stemming from
the national convergence programmes adopted by many governments
in order to proceed with the implementation of EMU. In effect, in all
the EU Member States that declared their willingness to participate
in EMU, national government policies on taxation, public spending,
investment, and inflation inevitably affected the collective bargaining
process at all levels, including wage determination mechanisms. A
clear example is provided by Belgium, where after the failure of
tripartite negotiations on a social pact (the so-called “Future Pact for
Employment”) (Serroyen and Delcroix 1996), the government adopt-
ed in July 1996 a law reforming the wage bargaining system (law on
preventive safeguarding of competitiveness and the promotion of
employment) for 1997-1998. The new law made it possible to nego-
tiate wage increases up to a maximum based on the average wage
increase in Belgium’s three main trading partners: Germany, France,
and the Netherlands. This maximum is then used as the ceiling for all
talks at lower bargaining levels (i.e. sectoral and company). In this
way, a “European wage area” has been de facto put in place (Pochet
1999a). The unilateral decision by the Belgian government to link
wage increases to wage developments in its three neighbouring coun-
tries had the foreseeable consequence of prompting the trade unions
of the four countries to hold meetings to exchange information and
to co-ordinate their wage bargaining strategies. Thus, since 1997 the
so-called Doorn Group (made up of confederations and the largest
sectoral federations from the Benelux and Germany) has met regular-
ly, and since 1998 has pursued common bargaining norms and mutual
learning (Mermet 2002).
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In December 2000 the ETUC adopted the first resolution on the
coordination of collective bargaining. The fruit of many years of work
within the Collective Bargaining Coordination Committee and at the
European Trade Union Institute (ETUI), this step was intended to
launch a process of information exchange and coordination at the level
of the ETUC on the basis of coordination initiatives taken at the level
of the European industry federations and other trade union groups
(Doorn Group, Interregional trade union committees, etc.). It was not
intended to replace these initiatives but to supply an overview of the
strategies and a common framework to strengthen coordination in the
future. Thanks to this initiative, the debate on wages which takes place
in other forums (Macro-economic dialogue, Broad Economic Policy
Guidelines, dialogue with the European Central Bank, etc.) gained a
new form of underpinning. Seeking, in particular, to reverse the
notion of wage restraint, understood as a pay increase well below, in
real terms, the gains in productivity, the Resolution seeks to increase
the share of labour productivity gains allocated to wage increases. In
order to put in place this ambitious strategy at European level, but
also to counter any form of wage dumping in the context of the single
currency, the ETUC has developed a system of exchange of informa-
tion, which is the first stage in a strategy of collective bargaining
coordination. The guideline adopted is based on the sum of inflation
plus productivity at macro-economic level and was adopted by most
of the European sectoral federations in different forms adapted to the
specific features of the various sectors.

The guideline and the pay developments observed are evidence of
a highly responsible attitude on the part of the European social part-
ners. The pay developments of the years 2000 to 2002 thus remain
within the framework of stability and growth but also significantly
increase the purchasing power of wage-earners. Evaluation of the
qualitative aspects, meanwhile, does not enable us to ascertain wheth-
er or not the improvements are significant. The reduction of working
time seems to have declined in importance as a topic, while the prob-
lem of training and retirement would now seem to be a more impor-
tant component of collective bargaining in European countries than
was the case in the past.

For the time being, coordination is taking place more at the
level of the exchange of information among affiliates, and also
via the ex post annual monitoring of collective bargaining outcomes
by the ETUC and the industry federations. However, it is already
contributing to developing a joint analytical framework of the col-
lective bargaining results, one which is not imposed by outside
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agents on the social partners (BEPGs, macroeconomic dialogue,
ECB, etc.)

On the practical dynamics of collective bargaining coordination,
Hall and Franzese (1998: 509) argue that the ability of actors to co-
ordinate their actions is determined by their organisational frame-
work, and the nature of how five different “nested sets of strategic
interactions” interlock, i.e.: 1) Each dyad of negotiators (employers
and employees); 2) Each negotiator and the rank and file of their
respective organisation; 3) Negotiators and their counterparts in dif-
ferent dyads; 4) Negotiators collectively and the economic policy au-
thorities; 5) Policy-makers controlling monetary policy and fiscal
policy. Thus, coordination of these different interfaces necessitates
both horizontal and vertical forms of coordination, where the hori-
zontal dimension refers to the synchronisation of bargaining in the
different sectors and occupations and the vertical refers to the level
of compliance among the rank and file (Traxler 1999). Importantly,
in Traxler’s opinion, “economy-wide co-ordination proves to be ef-
fective only if the problem of vertical co-ordination can be over-
come” (Traxler 1999: 122). He believes that European co-ordination
can be achieved in one of three ways: “The first way is through
voluntary co-ordination, which takes place within a rather decentral-
ised framework so that the problems of vertical co-ordination emerge
only on a relatively limited scale. The second way is compliance of
the rank-and-file to be enforced by the state. Third the performance
of voluntary, central-level forms of coordination (i.e. inter-associa-
tional, intra-associational and state sponsored coordination) comes
close to the performance of pattern bargaining when they are com-
bined with a high degree of bargaining governability” (Traxler 1999:
122). As a result of the importance of horizontal and vertical dimen-
sions, sectoral social dialogue and to an extent the interprofessional
social dialogue provide important venues for trade unionists to inter-
act across borders.

Like Traxler, Ebbinghaus and Visser (1994) address the neces-
sary conditions for effective transnational co-ordination. In their
opinion, co-ordination presupposes that “the trade unions derive
mutual benefit from co-operation, possess appropriate information
about the conduct of non-members of the cartel, and can detect and
sanction any excesses” (Ebbinghaus and Visser 1994: 231). Keller
(2001) argues that “voluntary co-ordination of pay bargaining is a
realistic alternative [to centralised European negotiations and decen-
tralised systems at company level], since legal adaptations can be ruled
out at least in the short and medium term.” He takes this to mean that,
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under changed circumstances, “the original purpose of collective
bargaining” [“to take wages out of competition”] should be preserved
by means of “European co-ordination of national collective bargain-
ing”. Teague (2000a) supports Keller’s assertion that currently coor-
dinated national bargaining may be more realistic than European peak-
level bargaining, but does not discount the development of European
level bargaining in the future, with coordination providing the mu-
tual learning necessary to make such a development practical.

Until now only a few studies have been conducted to evaluate the
practical experience of coordination in the different sectors, but this
largely due to the novelty of the strategy. Pochet (1999a) comes to
the following conclusion: “An assessment of measures actually taken
so far to comply with these guidelines reveals somewhat limited re-
sults. One group of countries (Austria, Belgium, Germany, and the
Netherlands) is making real efforts to implement the [European
Metalworkers’ Federation’s] recommendations. A second group, the
Scandinavian countries, accepts the recommendations but would like
to interpret them more flexibly. Finally, Italy, Spain, Greece, Ire-
land, and the United Kingdom together with France accept the rec-
ommendations in principle but have taken no steps to implement
them’ (Pochet 1999a: 272). In a more recent analysis looking at
Belgium and Germany, however, Schulten (2001) states that co-or-
dination has not yet become established practice in these countries. In
Belgium’s case, according to Oste, the main reason is the law on the
maintenance of competitiveness. This provision, also described as a
“wage norm”, “is clearly in contradiction to European solidarity” since
it “explicitly links future wage developments to pay movements in
Belgium’s three reference states with the explicit goal of remaining
competitive” (Oste et al 2001: 91).

The evaluations conducted thus far reveal a number of inherent
problems with the coordination process. Schulten’s conclusions
(2001b) on the EMF strategy may be summarised as three problems:
a) contradictions between national and European logics of collective
bargaining; b) different interpretations of the common norms; and c)
the structural weaknesses of the EIFs in comparison to their affiliates.
In relation to the sectoral social dialogue, Keller (2001) has also
emphasised these weaknesses, but as Ebbinghaus and Visser (1994)
suggest the process is still very young. The building up of networks,
as analysed in Gollbach and Schulten (2000), is a precondition for
stronger coordination and, according to Ebbinghaus and Visser, a step
towards the development of a transnational bargaining cartel in which
networks create mutual learning and common approaches to the com-
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mon challenges. Thus in effect fulfilling the aspirations emphasised
by Jacobi (1995; 1996) by rebalancing the power relations between
the employers and trade unions. However, substantive research into
the different bargaining partnerships reveals a massive variety in
content and method (Gollbach 2000; 2001). In their research on the
potential and actual developments, Marginson and Sisson (1996) stress
that the differences sectorally are likely to engender increased differ-
ences not between the European countries but between sectors nation-
ally, which may have implications for national bargaining systems’
conceptual bases. These differences are all the more striking to Po-
chet (1999) who emphases the absence of national horizontal coordi-
nation in some EU member states (e.g. France, the UK). However,
if developed the dual processes of social dialogue could provide a
counterweight to these sectoral differences.

Therefore, to conclude, the process of Europeanisation through
the coordination of collective bargaining policies remains in its infan-
cy. This is a particular problem for trade unions, which organise na-
tionally-demarcated labour markets despite the fact that as a result of
economic integration the demarcations of the national economies have
largely disintegrated. The causes behind the unease in the literature
about the motivations for and results of the coordination process in-
dicate the magnitude of the dilemma facing trade unions’ traditional
goals.

8. CONCLUSION: WHAT DOES THE FUTURE HOLD?

This paper has presented and analysed the actors involved in the
social dialogue at interprofessional and sectoral levels, and reflected
on the current and potential interface between the social dialogue
and the trade unions’ initiatives to coordinate national and sub-
national bargaining strategies. The aim of this dovetailing is to build
a functioning European industrial relations system in which the
different levels interact effectively. However, both Degimbe (1999)
and Theodossis (2000) are convinced that the future of social dia-
logue will depend largely on the good will of the parties concerned,
initiating negotiations while overcoming their differences (internal
and external). Theodossis (2000) also discusses whether it would be
useful to link the right to collective bargaining with an obligation
on all parties to negotiate (with penalties in case of refusal). This
was attempted tentatively in the EWC Directive. In any case, the
parties’ goodwill and their ability to overcome current and future
obstacles will, according to Degimbe (1999), determine whether the
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EU social partners achieve harmonisation in the social policy arena
comparable to that in the monetary, commercial, and economic
policy arenas. A serious test case will thereby be the implementation
of the in November 2002 concluded voluntary work programme
2003-2005 for the EU social dialogue concluded between the EU
social partners.

Jacobs and Ojeda Avilés (1999) acknowledge that through the
Agreement on Social Policy (ASP) a new legislative structure was
created, which was incorporated in the European Treaties by virtue
of the Treaty of Amsterdam. The future of the social dialogue will
depend on how legal structures, among other factors, will relate to
this new constitutional dimension (see also Hall 1994; Blanpain 2001).
Kowalsky (2000) is convinced that the establishment of a well-func-
tioning system of European industrial relations (including a well-
developed European collective bargaining policy) will remain an
important method of social integration, within the framework of which
the limits and capabilities of the different contractual and legislative
methods have to be clearly demarcated. A decisive step towards this
European industrial relations system would also be taken if the na-
tional trade unions were able to co-ordinate their collective bargain-
ing capacity on a European sectoral basis.

Regarding the European social dialogue’s future prospects:
Nunin (2001) considers that institutional dilemmas related to the
enlargement of the EU to central and eastern Europe should not
obscure the emerging social problems connected to the process. The
recent integration of central and eastern European social partners in
the EU social partners’ organisations has been highlighted by Nunin
as an appropriate means of impressing on them the importance of
social dialogue within the legal and institutional dimensions of the
Community’s acquis (see also Vaughan-Whitehead 2000: 394; Kohl
et al 2000a: 413). This crucial and interactive role of the social
partners at both EU and national level in the development of EU
social dialogue was stressed at a first major conference between
European Commission and EU and national social partners in
Warsaw in 1999 (European Commission 1999); as was cross-border
co-operation between the social partners of these countries, which
was considered vital. According to Vaughan-Whitehead, the effec-
tive involvement of social partners from CEECs in national (and
EU) social dialogue is hampered by the lack of representativeness
of some social partners, the sheer number of organisations in some
countries, and imbalances between their parallel roles at the relevant
levels (European Commission 1999: 17; Draus 2000). In addition,
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Boda and Neumann (2000: 432) add the lack or inadequacy of the
necessary expertise. According to Pochet and Arcq (1998: 183)
another weakness has been the continuing divergence between
UNICE and ETUC as regards perceptions of the process; ETUC
sees enlargement as a means of furthering the European model of
economic and social development, whereas UNICE warns “against
the temptation of imposing systems in those countries which would
not suit their needs”. This difference has been approached through
joint ventures, such as the recent so-called “Bratislava conference”
of 16 and 17 March 2001, which could be considered a milestone
(ETUC et al 2001). This conference also witnessed the EU social
partners’ commitment to involving social partners from the candi-
date countries in the EU social dialogue process, called for by EU
officials and scholars (Vaughan-Whitehead 2000; Téth and Langew-
iesche 2000: 382). The ETUC has begun to implement this commit-
ment through the incorporation of a representative from the CEECs
in the telework negotiations’ delegation.

From a global perspective, Degryse (2000b) urges the EU social
partners to approach Europe and its social model (including social
dialogue) not as an “island” in the world, as some EU actors occasion-
ally do; on the contrary, EU social actors should internationally pro-
mote the European social model to commercial organisations and other
regions of the world and pursue its’ objectives and principles within
organisations such as the ILO, WTO, UNDP, and OECD. Degryse
considers this to be the real future of European social policy. To this
end the effective interweaving of national and European level indus-
trial relations processes are a fundamental means of ensuring that the
system is able to withstand pressures from European economic inte-
gration and the wider processes of globalisation and other regions of
the world and social partners may be able to draw lessons. However,
currently there is still a long and winding road to follow before these
processes are either individually effective or mutually supportive, and
incentives must be provided to all parties to ensure that support con-
tinues through the developmental stages.
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Chapter 12

EUROPEAN SOCIAL CONCERTATION
Antoine Jacobs *, Tilburg

1. INTRODUCTION

From the very onset of the European Communities in the 1950s
the social partners (the organisations of employers and the trade
unions, or also called “management and labour”) saw themselves
bestowed with a consultative role.

The consultative process is formally built into the Community’s
own structure by a number of joint committees and consultative
procedures through which the Commission prepares its policies and
actions, for example the Economic and Social Committee (ESC) ',
the Standing Committee on Employment as well as a growing number
of specialised joint committees bringing together employers and
unions in more specific sectors, such as coal mining, steel, inland
transport, agriculture, fisheries, textile and so on. Other joint adviso-
ry committees deal with specific items like safety, hygiene and health
protection at work, equal opportunities for women and men, free
movement for workers and vocational training.

Moreover trade unions, employers and governments are represen-
ted in the European Social Fund Committee as well as in the gover-
ning bodies of the European Centre for the development of vocational
training (CEDEFOP, Tessaloniki), the European Foundation for the
improvement of living and working conditions (Dublin) and in the
European Centre for Industrial Relations (Florence).

* Professor of Labour Law and Social Policy, Tilburg University, Tilburg, The
Netherlands.

' T. Jenkins, The Economic and Social Committee and social integration, in
ETUI European Trade Union Yearbook, 1995, Brussels, 1996, p. 283.



348 Collective bargaining in Europe

The very existence of the EU has encouraged trade unions and
employers to build confederations at European level. The three major
examples are — on the employers’ side — the European Employers’
Association (UNICE) and the European Federation of Public Enterpri-
ses (CEEP) and — on the trade unions side — the European Trade
Union Confederation (ETUC). All with their networks of affiliated
organisations and specialised committees.

In the mid and late 1970s, so-called tripartite summit conferences
were held between the social partners, the Commission and the Coun-
cil of Ministers of the EU to confront the difficult economic prob-
lems of the EU countries. These conferences did not produce concrete
results and the relations between the social partners at EU level grew
increasingly strained, so that by about 1980 the frequent contacts had
almost ceased.

Thanks to the initiative of the former president of the European
Commission, Jacques Delors, the representatives of management and
labour by 1985 started to meet again, this time not around a bargain-
ing table but in the cosy rooms of the Brussels castle of Val Duchesse,
away from any publicity.

This series of talks under the ambitious heading ‘social dialogue’
was intended to move away from the paralysis in the European social
policy, which had resulted from the negative approach of the British
Prime Minister Margareth Thatcher. The talks in Val Duchesse were
successful in reviving the European social policy, although they re-
sulted only in the publication of common orientations or joint opin-
ions.

This sociale dialogue also produced the draft for the new social
provisions for the EC Treaty, which were initially laid down in the
Agreement on Social Policy (ASP) attached to the Treaty of Maas-
tricht (1992). By virtue of the Treaty of Amsterdam of 1997, that
came into force on the 1st of May, 1999, the ASP has been inserted
into the Treaty of the European Community (Art. 138-139). So the
informal social dialogue started at Val Duchesse, was formalised to
a considerable extent.

The new provisions have considerably enlarged the influence of
the social partners on the decision-making process within the EU, in
two ways.

Firstly, Art. 138 EC Treaty charges the Commission with the task
of promoting the consultation of the social partners. Before making
any proposal for action in the social field the Commission must con-
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sult the social partners “on the possible direction of Community ac-
tion”.

The social partners have six weeks within which to respond to this
initial consultation. Once this period has elapsed, the Commission

will, if it deems Community action to be necessary, publish a second
consultation document on the content of any proposed legislation.

Then the social partners have another six weeks within which they
may issue a recommendation or an opinion.

Finally — and this is the most original provision — if on the
occasion of this second round of consultations the social partners
inform the Commission that they themselves want to take on the
matter, the Commission is bound to interrupt its envisaged action for
at least 9 months and to give way to the social partners.

Secondly, Art. 139 EC Treaty provides that the social partners at
EU level may enter into contractual relations (agreements). If they do
so they may offer their agreement to the Council of Ministers with
the request to promote its implementation.

Alternatively the social partners may prefer to leave the imple-
mentation of their agreement to “the procedures and practices specific
to management and labour and the Member States.”

Art. 139 EC Treaty is a clear legal basis for the conclusion of
EU-wide collective agreements, perhaps even for strikes to this end.

The conclusion of EU-wide collective agreements had been de-
bated among scholars for a very long time, but until a few years ago
no such agreements could be concluded. Until some ten years ago
trade unions only seldom showed any intention of concluding
transnational collective agreements. And when incidentally they asked
for transnational negotiations, the employers were not slow to refuse
them.

However, after the ratification of the ASP attached to the Treaty
of Maastricht (1992) the Commission started to direct the social di-
alogue to various “dossiers” which had been blocked in the Council
of Ministers .

And so the European social dialogue process until now has brought
forward four general agreements on the items of

? See the Commission communication concerning the aplication of the Agree-
ment on Social Policy, COM (93) 600 final.
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— parental leave (Agreement of December 14, 1995);
— part-time work (Agreement of June 6, 1997);

— fixed-term contracts of employment (Agreement of March 18,
1999);

— telework (Agreement of July 16, 2002)

The first three of these agreements were subsequently offered to
the Council of Ministers which moulded them into Directives . The
fourth agreement will be implemented over the alternative route: by
the procedures and practices specific to management and labour and
the Member States.

It is not difficult to play down the importance of the results yield-
ed so far in the European Social Dialogue. From a material point of
view these agreements are perhaps not all that interesting because they
do not deal with the core of labour law and they often codify work-
ers’ rights that were already recognised in most Member States.
However, as Prof. Wheelers writes: “The importance of such victo-
ries as rules on part-time employment being achieved through Social
Dialogue, or the beginnings of international collective bargaining in
Europe, is that they demonstrate that it is possible to take collective
action across national boundaries. This demonstration effect is more
powerful than any arguments of trade union leaders or tomes written
by academics. Once you have seen someone ride a bicycle you cannot

be persuaded that it is impossible”*.

Moreover, these exercises are interesting from a formal point of
view. They provide the negotiators, both on employers’ and workers’
sides, with useful experiences about all aspects of collective bargai-
ning at multinational level — strategies, ambushes, etc. And thanks
to the fact that these first four agreements are now on the table, we
see more clearly than before the many formal questions resulting from
the procedural arrangements, which are laid down in Art. 137-139 of
the EC Treaty.

Meanwhile the social partners also have had the first experiences
of what may happen if they do not start the process of European
collective bargaining on a specific issue or if they do start it but fail
to reach an agreement.

3 Directive 96/34/EC of June 3, 1996, OJ L 145/4 of 19.6.1996, Directive 97/
81/EC of December 15, 1997, OJ 1998, L 14/9 of 20.1.1998 and Directive 1999/
70/EC of June 28, 1999, OJ L 175/43 of 10.7.1999.

4 H. N. WHEELER, The Future of the American Labor Movement, Cambridge,
UK, 2002, p. 191.
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The employers refused to negotiate in the Social Dialogue on the
European Works Councils and on the item of workers’” information
and consultation and subsequently have had to accept that these issues
became subject of Directives of the Council of Ministers. The Euro-
pean social partners did negociate on an agreement on temporary
agency work, but they failed to reach an agreement on this issue. This
item is now subject to a proposal for a Directive.

It is very important to see the Commission reacting on failures to
negotiate in the social dialogue by pushing forward its own proposals.
Because only if that stays the line the employers will realise that they
cannot simply refuse collective bargaining in the social dialogue,
which they otherwise might be inclined to do. Given the absence of
industrial muscle of the trade unions in the European Social Dialogue
this is one of the few effective pressures, which can be brought to bear
on employers in the present circumstances. Employers are prepared to
bargain with the unions if they really have reason to fear that other-
wise the lawmakers will step in. Bargaining with the unions then be-
comes a means of keeping regulatory power at least to a certain extent
in one’s own hand. Bercusson ° calls this procedure: ‘Bargaining in the
shadow of the law’. Blanpain ° coined it: Damocles bargaining.

One of the problems for the social partners here is the problem,
that voting on social policy matters in the competent institutions of
the EC is still a complicated matter. Issues are divided on two lines:
unanimity voting without co-decisionmaking of the EP and qualified
majority voring with codecsisionmaking of the EP.

In the aforementioned paragraph the preparedness of the Europe-
an legislator to enact social regulations was considered one of the few
effective pressures on employers to bring them to negotiations and
the conclusion of collective agreements with the unions. Therefore
employers will assess the chances of such social regulations to be
adopted.

Quite evidently their negotiating behaviour will be influenced by
the answer on the question whether a subject matter needs a unanimity
vote in the Council of Ministers or a qualified majority vote.

If an issue is to be decided by unanimity, the chances of no de-
cision being taken by the Council are greater than in case the Council
votes by qualified majority.

> BErcUssoN, European Labour Law, London, 1996, p. 538.
® R. BLanPaIN in R. BLANPAIN/C. ENGELS, Comparative Labour Law and Indus-
trial Relations in Industrialized Market Economies, The Hague, 2001, p. 173.
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However, is some cases it may be uncertain whether a subject
matter requires unanimity or qualified majority voting. This uncer-
tainty ’ may encourage the employers to prefer bargaining in the Eu-
ropean social dialogue.

Another possible kind of pressure is in switching an unsuccessful
European social dialogue at the interprofessional level to the sectoral
level.

It should not be overlooked that the European social dialogue is
not confined to the inter-sectoral (interprofessional) level. The sec-
toral European social dialogue dates back to the 1950s when it started
in the coal and steel sectors, and to the 1960s when the first joint
sectoral committees were established. With the new emphasis on the
social dialogue the Commission is now highlighting the prominent
part the sectoral social dialogue has to play ®. In 1998 the Commission
issued a Decision on the establishment of Sectoral Dialogue Commit-
tees’. Essentially it does not much more than offering a general frame-
work for the setting up of sectoral committees and bringing the ex-
isting Joint Committees under this new label. Not too ambitious an
approach!

The sectoral dialogue produced its first results in the agricultural
sector (the most recent agreement was concluded between COPA and
EFA/ETUC on July 24, 1997) Later agreements about working time
were concluded in the railways (1998), merchant shipping (1988) and
in civil aviation (2000).

The agreement in agriculture was given the shape of a ‘recom-
mendation’ to the national social partners in agriculture and not turned
into a Directive.

Yet, the agreements in transport industry are implemented by way
of a decision of the Council .

One could imagine more issues appropriate for sectoral collective
bargaining such as working conditions in road transport'', supple-

" C. ENGELS/L. SaLAs, Arbeidsrecht en de Europese Unie, in R. Blanpain (et
al.), Europa na het Verdrag van Amsterdam, Leuven, 1998, p. 200-201.

® For a summary of the results thus far of the European sectoral Social
Dialogue in the various sectors see BLaNPaIN, European Labour Law, The Hague,
2000, p. 27-28.

° Commission Decision C (1998) 2334, OJ L 225 of 12.08.1998, p. 27-28.

10 Directive 1999/63/EC of June 21 1999, OJ L 167/33 of 2.7.1999; Directive
2000/79/EC of November 27, 2000, OJ L 302/57 of 1.12.2000.

"L van Herk, Arbeidsvoorwaardenvorming op Europees niveau, Utrecht,
1998; A.T.J.M. Jacoss/E.J.M. vaN HErk, Sociale aspecten van de Europese libe-
ralisering van het beroepsgoederenvervoer over de weg, SEW 1995, p. 155.
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mentary pensions schemes, the exchange of civil servants, etc. One
of the most likely playfields for sectoral European collective bargain-
ing could the professional football sport'?, which has serious
problems with the implementation of the EC Directive on fixed term
contracts .

The social dialogue could also take the shape of a cross-border
Eurregional social dialogue, in which issues could be tackled like
incomes, social security and taxation of frontier workers. However,
in this respects developments are still on a very low level with only
in the field of manpower policies the first positive developments
(Euress) .

Perhaps de introduction of the Euro may presently give an impe-
tus to European collective bargaining .

The introduction of the Euro will make wages and other cost
structures in the various branches of industry more transparent. What
does the handling of containers cost in the port of Antwerp, what in
Rotterdam? What causes the differences? What role social costs are
playing in it? How can cost structures be improved? More often than
before employers will put pressure on the trade unions to accept
reductions in social costs to improve competitiveness.

For the trade unions this will be a reason to cooperate more close-
ly with colleagues from abroad to prevent a bidding down of collec-
tive bargaining incomes between the participating countries, as sought
by the employers.

All this is not new '°, but the game will be played more sharply
and more directly than before as some of the traditional ways to
maintain competitiveness — adjusting exchange rate, state subsidies,
etc. — are no longer permitted in the European Union. All this will
bring about more international coordination inside the European
Union of the strategies of management and labour.

12 See R. C. BrRaNCO MARTINs in the Dutch legal magazine Arbeid Integraal
2002, p. 183.

" Directive 1999/70/EC of June 28, 1999, OJ L 175/43 of 10.7.1999.

' R. BLanpaiN in R. BLanpain/C. EnceLs, Comparative Labour Law and Indus-
trial Relations in Industrialised Market Economies, The Hague, 2001, p. 175.

"> B. VenEeziani, Dal dialogo sociale alla contrattazione colletiva nella fase della
transformazione istituzionale dell’unione europea, in Rivista Giuridica del Lavoro
e delle Previdenza Sociale, 1998, p. 239; M. Biaci, The European Monetary Union
and Industrial Relations, in IJCLLIR, vol. 16, no. 1, 2000, p. 41.

'® See the ETUC-Guidelines for collective bargaining and prospects for the
development of the Social Dialogue, Brussels 1993.
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Recent affirmations of this trend are:

* the summit meeting in Doorn (The Netherlands) on September
5, 1998, between the trade union federations of Belgium, Lux-
emburg, The Netherlands and Germany “to attune their wages
policies”;

* the declaration of principle on the bargaining policy of the
construction trade unions in Europe (1998);

* a joint declaration as well as a cooperation agreement of the
construction workers trade unions from Belgium, The Nether-
lands and Germany on measures to seek harmonisation of
working conditions in the building industry (2000);

* the European Metal Workers’ Federation (EMF) defined a ref-
erence framework for national collective bargaining which in-
cluded the minimum wage levels which must be respected by
the affiliated trade unions (1997);

* the same organisation adopted a Charter on Working Time,
which lays down common standards in order to guarantee that
working time does not become a matter for competition at
European level (1998);

* the inclusion of a representative of the Dutch trade unions in
the workers’ delegation negotiating the German collective
agreement in the engineering industry in Nordrheinwestfalen
and vise versa;

* the European Federation of Public Service Unions (EPSU)
agreed in April 2000 to put into place a framework for joint
collective action, which it hopes could pave the way to a co-
ordinated system of collective bargaining in Europe’s public
services (2000);

* the ETUC’s executive committee welcomed and endorsed a
guideline on the coordination of wage bargaining (2000).

In short, collective bargaining has finally entered the era in which
it will acquire a European dimension. To our view this is a irrevers-
able development, which urges us all the more to come to terms with
its many legal aspects.

With the European Social Dialogue now emerging as another form
of legislative machinery, the legal aspects of this institution are com-
ing to the surface'’. Many questions are closely connected to the very

17 See Commission communication concerning the Development of the Social
Dialogue at Community level: COM (96) 448 final.



European social concertation 355

wording of the articles 137-139 of the EC Treaty, which leave much
room for doubts and various interpretations.

Measured on all commonly accepted sociological definitions of
collective agreements, the European agreements concluded so far can
be regarded as collective agreements. However, are they, from a legal
point of view, valid collective agreements and what legal effects do
they produce?

In many EU Member States specific rules on collective agree-
ments exists — rules concerning the concluding parties, the decision
making procedures, the forms and contents, the binding effect of
collective agreements, etc. The validity and the legal effects of na-
tional collective agreement have to be measured on these rules. How-
ever, for European collective agreements very few such rules have
ever been formulated.

So long as European collective agreements are emerging with the
actual frequency of an average of one each year, the need for specific
rules on European collective agreements may be obsolete. Once the
number of European collective agreements and of legal conflicts on
the validity and the binding effects of those agreements are on the rise
substantially, the adoption of a much more precise regulatory frame-
work for European collective agreements may become inevitably. In
the absence of specific European legal rules, the question arises what
legal rules should apply to collective agreements at European level.
According to Blanpain '® there is no doubt that there are insufficient
European general principles of law to deal satisfactorily with legal
problems, which accompany a European collective agreement. One
day a truly European regulatory framework will be indispensable.
Franssen has recently delineated a number of contours for such a
regulatory framework "°. The question is, who should establish such
a framework? The institutions of the EU or the social partners them-
selves (as happened almost a century ago in Denmark).

2. THE CONSULTATION PROCEDURE WITHIN THE
FRAMEWORK OF THE EUROPEAN SOCIAL DIALOGUE

Art. 138 (1) EC Treaty charges the European Commission to
promote the consultation of management and labour at Community

'8 R BLANPAIN, European Labour Law, The Hague, 2000, p. 428
' E. Franssen, Legal Aspects of the European Social Dialogue, Antwerpen,
2002.
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level. The Commission “shall take any relevant measure to facilitate
their dialogue by ensuring balanced support for the parties.”

According to the Commission these “relevant measures” include
the organisation of meetings, support for joint studies or working
groups and support for technical assistance *°. Moreover I could im-
agine topics like performing secretarial tasks, providing interpreters,
covering the costs of meetings, organising research, informing the
public, training negotiators, etc. The Commission may do so by its
own services (DG V, for instance), by supporting institutes like the
European Trade Union Institute, or by the setting up and the financ-
ing of an independent permanent secretariat for the European Social
Dialogue. Since a number of years the budget of the European Union
includes some budget headings under which the European organisa-
tions of management and labour receive financial support.

Franssen®' submits that it flows from the words “balanced sup-
port” in the text of Art. 138 (1) EC Treaty, that every organisation
which falls under the concept of management and labour in Art. 138
(1) should qualify for this support. This does not mean that every
organisation must be treated alike, but that there must be no arbitrary
distinctions between the organisations.

She also points at the possibility that financial aid might endanger
the independence of management and labour from the public author-
ities and suggests that workers’ and employers’ organisations should
not receive any financial aid anymore from the Commission as soon
as a genuine European system of collective bargaining has developed.

Art. 138 (2) EC Treaty states that the social partners shall be
consulted on “any proposal in the social policy field”. Over the last
ten years the Commission effectively followed this consultation pro-
cedure on a number of occasions: European Works Councils, burden
of proof in sex discrimination matters, parental leave, part-time work,
sexual harassment, information and consultation rights of employees,
supplementary pensions for migrant workers, etc. How broad is this
concept? The Commission itself intends to consult systematically the
inter-sectoral social partners” organizations on all developments in
the economic and social policy field. Sectoral social partners’ organ-
izations shall, according to the Commission, be consulted on more
specified issues, relating to their sector **.

* COM (93) 600 final, par. 38.
! FRANSSEN, op. cit., p. 78.
2 COM (98) 322 final, para. 3.1 and 3.2.
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Franssen > suggests that this norm embraces all Community ini-
tiatives and proposals which have a social or socio-economic signif-
icance. This are not only proposals on the basis of Title XI (Art. 137
and 141), but also measures implementing Art. 42, Art. 125-130 and
Art. 158-162 EC Treaty.

To my view it should be realised that the more the scope of the
consultation under Art. 138(2) EC Treaty is widened the more it
becomes a duplication of the consultation of the ESC. I return to that
question later.

By stating that the Commission shall promote the consultation of
“management and labour”, Art. 138 EC Treaty brings us to the very
difficult question of “who are management and labour?” This is
generally called the problem of representativeness.

The problem of representativeness at European level is not new.
It emerged at the very start of the European Communities, when the
Treaties as well as secondary Community law provided for a wide
range of institutions in which the organisations of employers and
workers were represented (see para. 1). Each time these seats have to
be filled, the question arises: Which organisation is entitled to occupy
the seat? The answer to this question is not a uniform one. Each
institution has its own procedure for the composition of the seats, to
be found in a wide variety of documents, such as in the EC Treaty,
in Regulations of the Council of Ministers, decisions of the Commis-
sion, etc. The members of all those bodies are appointed on the basis
of these rules.

In view of the vagueness and arbitrary character of various pro-
visions, it is no wonder that sometimes disagreements have risen as
to what is the proper representation of management and labour and
more specifically what is the position of a particular organisation. In
the past 40 years, it was possible to overcome disagreements most of
the time and to distribute the seats to the satisfaction of the various
organisations concerned. Sometimes dissatisfaction may have persist-
ed without this resulting in a formal challenge to the decision taken.
However, at other times, dissatisfaction led to real problems.

The first and only court action was provoked in the mid-1970s
and concerned the new appointments to the Consultative Committee
of the ECSC. The Council had failed to include the French trade
union confederation CFDT, at that time the second largest French
confederation of trade unions, among the representative organisations
designated to draw up lists of candidates for the Consultative Com-

» FRANSSEN, op. cit., p. 81-82.
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mittee. This confederation then lodged an application with the Court
of Justice of the EC requesting the annulment of the Council’s decisi-
on*. The CFDT lost the case.

Since the Agreement on Social Policy attached to the Treaty of
Maastricht has given “management” and “labour” a more prominent
role in the development of the social policy of the European Union,
the question: Who are “management and labour”? has become more
crucial. However, the Social Dialogue provisions (Art. 138 and Art.
139 EC Treaty) are extremely vague on this point, speaking about
‘management’ and ‘labour’ without defining those terms.

In the application of Arts. 138 and 139 EC Treaty the Commis-
sion adopted a dual approach. For the sake of the consultation rounds,
mentioned in Art. 138 (1) it pursues a policy of wide-ranging consul-
tations which cover all European or, where appropriate, national
organisations which might be affected by the Community’s social
policy ».

However, within the framework of the Art. 138 (2) EC the
Commission undertakes formal consultations only with those social
partners that meet specific criteria. The consulted organizations
should:

— be cross-industry or relate to specific sectors or categories and
be organized at European level;

— consist of organisations which are themselves an integral and
recognised part of Member States’ social partners structures and with
the capacity to negotiate agreements, and which are representative of
all Member States, as far as possible;

— have adequate structures to ensure their effective participation
in the consultative process.

The Commission listed these criteria in its Communication of
19932 and confirmed them in later communications on the Social
Dialogue *’.

The consultation procedure, laid down in art. 138 (2) EC Treaty
is effectuated by the European Commission as follows **: The Com-

* Case 66/76 (CFDT/Council), CJEC 17 February 1977, ECR 1977, p. 305.
> COM (93) 600 final.
© COM (93) 600 final, point 24.

* Communication of the Commission: Adapting and promoting the social
dialogue at Community level, COM(98) 322 final. The Annex I to this Commu-
nication gives the actual list of organisations meeting the Commissions’ criteria.

* COM (93) 600 final, para. 19; COM (96) 448 final, para. 65; COM (98)
322 final, p. 9.

[
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mission normally starts it up by sending a letter to the social partners
in which it asks for their opinion. The social partners subsequently
send a letter back to the Commission in which they give their views
on the possible direction of Community action. However, this view
can also be given in an ad hoc meeting between the Commission and
social partners which so desire. According to the Commission this
first stage of consultation should no longer take than 6 weeks, but in
particular cases this deadline can be adapted.

After this first round of consultations the Commission may pro-
ceed to a second phase, which will be initiated with sending out a
second letter in which the Commission sets out the content of the
planned proposal. Again within a period of six weeks the social part-
ners may deliver to the Commission in writing, and where they so
wish through an ad hoc meeting, their comments on the Commis-
sions’ second letter.

The time limits for consultation are not precisely laid down in the
Treaty or secondary European law and my be challenged in the EC
Court of Justice (see para. 7). So far, the social partners have re-
mained more or less within the limits posed by the Commission.

A final important question is whether the Commission is under an
obligation to press forward its own proposals if the social partners are
given negative comments during the first or second consultation
rounds, if the social partners abstain from negotiating on the issue in
the European Social Dialogue or if they fail to reach an agreement.

It is unquestioned that the Commission is not obliged to proceed
from the first phase to the second phase of consultation” nor from
the second phase to a formal proposal.

Although, as we said already (para. 1), it seems wise that the
Commission presses forward its proposals in those cases, from a legal
point of view the Commission is not under an absolute obligation to
do so.

The same applies to that other instrument the Commission can
use: to change the forum of bargaining from the interprofessional
European Social Dialogue to the sectorial European Social Dialogue.

In both cases the Commission may invoke a margin of discretion.
F the use of this margin of discretion the Commission is responsible
to the European Parliament.

¥ COM (93) 600 final, para. 19.
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3. THE CONCLUSION OF AGREEMENTS
WITHIN THE FRAMEWORK
OF THE EUROPEAN SOCIAL DIALOGUE.

One of the most innovative provisions in the “constitution”of the
European Union is art. 138 (4) EC Treaty, which states that the social
partners may inform the Commission of their desire to engage in the
process of negotiating an agreement, which may not exceed nine
months’ duration, unless an extension is jointly agreed by the social
partners and the Commission.

According to Bercusson* the nine-month duration does not ex-
plicitly preclude a parallel process of social policy formulation by the
Commission. ‘It might even be that such a ‘twin-track’ process would
impart a certain dynamism to both Commission and social partners’.
I disagree. Although the text of this provision does not say it express-
ly, its meaning cannot be otherwise than that the European Commis-
sion shall interrupt its endeavours to propose actions of the official
institutions of the EU in the social policy field to give way to agree-
ments of the social partners on this point. In my view Bercussons’
‘twin track’ process is only acceptable if the social partners them-
selves invite the Commission to continue its social policy formulation
or if the social partners that have informed the Commission of their
wish to initiate the process under Art. 138 (4) EC Treaty are not duly
representative.

On this very moment the question “who are the European social
partners acquires a much greater importance. For it no longer is about
a consultation with no strings attached, but it is on stopping the of-
ficial European policymaking and legislative machinery to give pri-
ority to collective bargaining by the social partners. Obviously, this
stopping effect cannot be effectuated by any sample of organizations
belonging to the entire wide rang of all European or, where appro-
priate, national organisations which might be affected by the Commu-
nity’s social policy.

Up till now the Commission seems to be satisfied, that on all
topics which require all-sectoral negotiations, this stopping effect can
be effectuated by the three umbrella organisations, UNICE, CEEP
and ETUC?'. Solely representatives of — on the trade union’s side
— the ETUC and — on the employers’ side — the UNICE and CEEP
(Public enterprises) — have sat around the table of the Social Dia-

% BERCUSSON, op. cit., p. 542.
31 COM (96) 449 final, p. 14.
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logue. The European Commission recognised “that there is a substan-
tial body of experience behind the social dialogue established between
the UNICE, CEEP and ETUC” *. Yet, these organisations do not
represent all trade unions and employers organisations in the Member
States of the EU with aspirations to be included in all-sectoral Euro-
pean collective bargaining. Others have lobbied to be included in these
negotiations, such as

— on the employers’ side: the UEAPME (organisation of small
and medium sized enterprises), COPA (the organisation of farmers)
and CEMR (public sector municipalities and regions), Eurocommer-
ce and SEPLIS (Liberal professions);

— on the trade unions’ side: the CEC (confederation of higher
personnel) as well as Eurocadres.

However the Commission believes that only the social partners
themselves can develop their own dialogue and negotiating structures
and it can not impose participants on a freely undertaken negotia-
tion ™.

The question of representativity has its own particularities when
the social dialogue is held at sectoral level. As organisatorial frag-
mentation and boundary disputes are much wider spread at sectoral
level than at inter-sectoral (interprofessional) level, it may be diffi-
cult to establish which parties should be involved in a specific sectoral
social dialogue.

The conclusion of agreements under the social dialogue must be
approved within ETUC, UNICE and CEEP by certain bodies. How-
ever, what bodies and what majorities are required for the endorse-
ment of the agreements? The rulebooks of those organisations may
provide us with detailed information on that point. All the afore-
mentioned organisations have adapted their rule books in recent years
to meet the requirements to conclude Euro-Agreements. Some of these
developments have been described already **, but more research needs
to be done on questions which arise when organisations got divided
on the policies to pursue. Who then is able to push through decisions,
with what majority? Are the opponents bound to the decision, etc.?

2 Communication of the Commission, concerning the aplication of the Agree-
ment on Social Policy, COM (93) 600 final, point 25; G. GosiN, The ETUC and
collective bargaining at European level, in E. GaBacGLio/R. HorrmanN, The ETUC
in the mirror of Industrial Relations Research, ETUI, Brussels, 1998, p. 243.

 See COM (93) 600 final and COM (96) 448 final.

* BErcussoN, 1996: 570 for information on the ETUC; FrANSSEN, op. cit.,
p. 200-201.
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What will be the new situation with the UNICE/UEAPME agreement
of cooperation (see para. 4.2). What are the answers on the same
questions as regards the social dialogue at sectorial level?

Three out of the four inter-sectoral Euro-Agreements, that up till
now have been concluded, have been submitted to the European
Commission by the signatory parties to be implemented by a decision
of the Council. The signatory parties did not need to do so. They
could have taken the alternative route of implementation, indicated in
Art. 139 (2), that is, implementation in accordance with the proce-
dures and practices specific to management and labour and the Mem-
ber States.

The choice in favour of implementation by a Council decision
must have been made in unison by all the signatory parties — the
ETUC, UNICE and CEEP — since the Treaty requires for this route
a “joint request”’. Presumably these decisions are taken within the
ETUC, UNICE and CEEP by the same bodies and with the same
majorities as those required for the endorsement of the agreements
themselves.

4. IMPLEMENTATION OF EURO-AGREEMENTS
VIA DECISION OF THE COUNCIL

4.1. General observations

Art. 139 (2) EC Treaty states, that “agreements concluded at
Community level shall be implemented

* either in accordance with the procedures and practices specific
to management and labour and the Member States, or

* in matters covered by Article 137, at the joint request of the
signatory parties, by a Council decision on a proposal from the
Commission.

It seems appropriate to start our exploration of these two ways of
implementation of Euro-agreements with the latter, since up till now
the majority of the agreements concluded between the European social
partners have been implemented via this route.

The possibility to use this route of implementation is not limited
to Euro-agreements, which originated in the consultation procedure,
mentioned in Art. 138 EC Treaty. Also spontaneously concluded
agreements can be implemented by a decision of the Council *°.

* BERCUSSON, op. cit., p. 566-567.
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Moreover, the possibility to use this route is not limited to Eu-
ropean inter-sectoral agreements, which cover all employers and
employees. Also sectoral, regional and even European company
agreements may be implemented by way of a Council decision™.

Euro-agreements may only be implemented by a decision of the
Council if there has been a joint request of the signatory parties. The
request must be directed to the European Commission.

The European Commission®’ appears to have reserved for itself
the discretion not to present a proposal for a decision to implement
a Euro-agreement to the Council. Some authors agree with this opin-
ion . The ESC** however, took the view that it is up to the social
partners to decide whether their collective agreement should be put
to the Council. The Commission has no discretion; if there is a joint
request by the signatory parties, the Commission must propose it. |
agree with the ESC. Of course the Commission can make a negative
assessment, but it should present the proposal together with its assess-
ment to the Council. The Commission, however, cannot sit in judg-
ment and take the decision itself.

The Council, once it is jointly requested by the social partners, is
certainly not under a strict obligation to implement a Euro-agree-
ment, although the opposite opinion is sometimes derived from a
literal interpretation of the text of Art. 139 EC Treaty.

In my view this route of implementation of Euro-Agreements is
very much comparable with the mechanism of extension erga omnes
of collective agreements known in the national collective bargaining
systems of many EU Member-States. In most of these systems the
public authorities have reserved themselves a certain room for maneu-
ver. They may refuse extension erga omnes on grounds of legality or
expediency as regards the contents of the agreement or because of a
lack of representativeness of the signatory parties. In some countries
they may even decide to only partially grant extension erga omnes
(viz. by excluding certain clauses from the extension) or to exempt
certain enterprises. All this indicates that it would be highly contrary
to existing traditions of labour law in the EU* to conclude on a purely
literal reading of the text of Art. 139 EC Treaty, that the Council is

% R BrLanpalN, European Labour Law, The Hague 2000, p. 435.
7 COM (93) 600 final, par. 39.
FRANSSEN, op. cit., pp. 208-213.
¥ See B. BERCUSSON, pp. 566-567.
“ See A.T.J.M. Jacoss, Het recht op collectief onderhandelen, Alphen a/d Rijn,
1986, pp. 226-231.
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under an inescapable obligation to implement a Euro-agreement by
a Directive or Regulation.

On they other hand it would be too great an affront to the prestige
of the social partners to allow the Council to decide arbitrarily on a
request for implementation. The truth lies — as so often — some-
where in the middle, but in this arena it is unclear just where the
middle is. The Treaty offers a vacuum in this field which ultimately
may be filled by the European Court of Justice. If at any time the
Council refuses to implement a Euro-agreement to the satisfaction of
the signatory parties, they may have recourse to the Court, which then
will have to establish certain criteria. The Court would be well ad-
vised to derive such criteria from the principles which many Member
States have in common on the limitation of the executive power in
its handling of requests for the extension erga omnes of collective
agreements.

This view that the Council is not bound to an axiomatic imple-
mentation of Euro-agreements, has already been confirmed by the
handling of the first cases in which Euro-Agreements have been
implemented by Council decisions. Both the Commission*' and Coun-
cil checked the Agreements on:

a) the representative status of the signatory parties as well as
their mandate;

b) the legality of the clauses of the framework agreement,
amongst others in relation to the Community Charter of Fundamental
rights (and notably its anti-discrimination provision) and to the Con-
vention on Fundamental Human Rights;

c) the compatibility with the principles of subsidiarity and pro-
portionality;

d) the compatibility with the provisions on SMEs;

e) their contribution of the realisation of the social aims of Art.
137 EC Treaty.

4.2. The representativeness check
The European Commission, before transmitting a Euro-agreement
to the Council for a decision, examines the issue of representativeness

carefully. In all cases up to now the Commission ultimately reached

' See COM (93) 600 final, para. 36.
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the conclusion that the organisations involved in the Euro-Agreements
fulfilled the criteria of representativeness necessary to render the
agreement valid *>. To mollify the outsiders the Commission organi-
sed meetings of all organisations who had been consulted on the
initiative but were not party to the negotiations, to inform them fully
about the agreements **.

However, already in the procedures on the implementation of the
Framework Agreement on Parental Leave certain social partners have
criticised the fact that they were not party to the negotiations. They
questioned the validity of this Agreement and whether it is applicable
to them. UEAPME referred this question to the EC Court of Justice
and asked for the annulment of the Directive that implemented the
Agreement*. UEAPME lost the case.

In this case the EC Court of First Instance affirmed that the
Commission and the Council are under a duty to verify that the sig-
natories to the agreement are truly representative. Although there is
no real legal basis for it to be found in the Treaty, the Court based
this on the principle of democracy on which the European Union is
founded.

In my view this representativeness check is consistent with the
national law of those Member States that are familiar with the exten-
sion erga omnes of collective agreements. In all those countries rep-
resentativeness of the signatories is in one way or the other an impor-
tant aspect. At the European level it should not be otherwise. After
the decision of the Council the Euro-agreement will also apply on
those employers and workers who are not a member (directly or
indirectly) of the signatory parties. This is only acceptable if the
signatory parties are representing the majority of the persons con-
cerned. However, the very problem is: how to measure representa-
tiveness?

In early writings more than one author has expressed the idea that
this measuring comes down on an assessment of the representative-
ness of each signatory party. This has led to the inverse assumption
that if one of the representative organisations is lacking the Euro-
Agreement would not stand the test of representativeness.

# The Commission, in its explanatory memorandums accompanying its propo-
sals for Council Directives, explicitly stated that the three organizations which had
concluded the agreements “....fulfil the conditions of representativeness”, see a.o.
COM (96) 26 final, point 14 and COM(97) 392 final, point 19.

# COM (96) 26 final.

# Case T-135/96, UEAPME v Council, Judgment of the Court of First Instance
of June, 17, 1998, [1998] ECR 1-2235.
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All this is corrected by the judgement of the EC Court of First
Instance in the UEAPME case. The Court denied that every organ-
isation of labour and management, recognised as “representative” by
the Commission for its consultation under art. 138(2) EC Treaty also
has the right to participate in the negotiations of the social partners,
leading to Euro-agreements under art. 139 EC Treaty. If it comes to
the question whether a Euro-agreement can be implemented by a
decision of the Council the real test is whether, having regard to the
content of the agreement in question, the signatories, taken together,
are sufficiently representative to justify such a Council decision.

This judgment shows that the represtativeness check in this aspect
is not about single organisations. It is about the totality of the organ-
isations.

Having further inquired whether the representativeness of the
totality of the signatory parties had effectively been tested by the
Commission and the Council and whether the verification made was
satisfactorily, the Court formulated as its own criterion that the var-
ious signatory parties should represent all categories of workers and
enterprises at European level, regarding the fact that the subject matter
was an all-industry agreement covering all types of working rela-
tions.

The Court then performed this verification itself as far as the
employers side was concerned. It established that the ‘cumulative
representativity’ of the signatory parties — UNICE and CEEP — of
the contested agreement on parental leave agreement was sufficient.

The Court dismissed the claim made by UEAPME that taking
into account the number of SMEs it represents, it should have been
included among the signatory parties. The Court emphasised that, on
the employers side the number of SMEs cannot be decisive since the
majority of the SMEs represented by UEAPME does not employ one
single employee. This assertion was not sufficiently refuted by
UEAPME.

Initially UEAPME did not accept the ruling of the EC Court of
First Instance and appealed to EC Court of Justice in pleno. In the
meantime it had filed a fresh complaint against the second Social
Dialogue Agreement, turned into a Directive, the one on Part-time
Work. It was based on the same grounds **. However, by the begin-
ning of 1999 both cases were dropped. UEAPME had entered into
negotiations with UNICE and both confederations came to an agree-

* Case T-55/98.
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ment (the Cooperation Agreement between UNICE and UEAPME)
under which UEAPME in future will participate in the Social Dialo-
gue negotiations as member of the UNICE-delegation.

Now that UEAPME has put an end to all pending legal proceed-
ings we cannot expect in the short run new court rulings on the matter.
So the first UEAPME-ruling will be the only beacon in the forseeable
future, which justifies a more thorough assessment of its contents.
Blanpain *° has strongly criticised the judgment in the UEAPME-case.
He asked: ‘How can the Court refuse UEAPME at the table of nego-
tiations, since it organizes the larger part of the SMEs?” The answer
is, that the Court in its counting method eliminated the enterprises,
which do not employ one single employee. I think this is correct
because such enterprises are not directly affected by employment
regulations.

In the UEAPME-case the EC Court of First Instance formulated
as its own criterion that the various signatory parties to an ill-industry
agreement covering all types on working relations, should represent
all categories of workers and enterprises at European level. It quite
remarkably asserted that had CEEP not been among the signatory
parties this would really have destroyed the sufficient representativity
of the signatory parties. Because then, one particular category of
undertakings, that of the public sector, would have been wholly
without representation ¥’

This reasoning of the Court seriously puts into question whether
the three aforementioned all-industry Euro-Agreements are truly all-
industry agreements and thus also covering the public service sector.
If they are covering the public service * then the question of the rep-
resentativeness should be raised in respect to the public service. Since
the employers’ side of the Euro Social Dialogue (UNICE and CEEP)
does not represent the civil service employers. This means that if we
would apply the observations of the Court on the necessity of CEEP
as signatory partner, then we have to conclude, that the Euro-Agree-
ments that have been turned into directives are not binding for civil
service employers and employees.

A second observation regards the way of counting the represent-
ativeness of signatory parties to Euro-Agreements on the trade union

side. In principle two ways of counting are possible:

% R. BLANPAIN, in BLANPAIN/ENGELS, op. cit., p. 161.

7 Cons. 102-104

4 R. BLANPAIN, European Labour Law, The Hague, 2000, p. 433 believes, that
the inter-sectoral European agreements cannot aply to the public sector sensu
stricto.
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A. All the members of trade unions directly or indirectly
affiliated to the ETUC employed by all employers
directly or indirectly affiliated to UNICE and CEEP

All workers covered by the agreement
or

B. All the workers
employed by all employers directly or indirectly
affiliated to UNICE and CEEP

All workers covered by the agreement

From a democratic point of view the first method would be ad-
visable. However, with a view on the low degree of unionisation in
most European Member States the first method would mean that inter-
sectoral Euro-Agreements and most sectoral Euro-Agreements would
never qualify for implementation by Council decision!

The Commission has apparently chosen the second method. See
for example the Euro Agreement on the Organisation of Working
Time of Mobile Staff in Civil Aviation, where the Commission has
actually counted all the staff the employers covered by the signatory
parties to the agreement.

Besides the representativity check, the Commission also checks
whether the signatory parties were sufficiently mandated by their na-
tional affiliates. This stands to reason®. If the signatory parties were
not sufficiently mandated by their national affiliates to conclude a
Euro-Agreement it would be questionable whether the will of the na-
tional affiliates is reflected in the Euro-Agreement. Mandate has been
aregular condition required in national law on collective agreements.

However, the way in which the Commission is performing this
check leaves questions with regard to the method and the consistency
in which it is done. Franssen argues that the mandate check should
touch a broader aspect, viz. the internal-decision making procedures
withir510 the European social partners. Otherwise it would be just for
show

¥ See also R. BranpaIN, European Labour Law, The Hague, 2000, p. 431.
% FRANSSEN, op. cit., p. 200.
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4.3. The legality check

The next check the Commission and the Council are applying is
the check on the legality of the contents of the Euro-agreement, which
should be implemented by a Council decision. This test on legality
includes a test to the fundamental human rights since fundamental
rights form an integral part of EU law.

A test on the legality seems to be justified as the Council should
not act against its competences and against community law. I think
therefore that in principle nobody can have any objections against the
check of legality of the contents”', but in practice it may be delicate.

Opinions of the Commission and of the Court on the legality of
clauses are valuable but not authoritative. Only the EC Court of Justice
is competent to give authoritative rulings.

And certainly the Commission opinion about the legality of claus-
es of an Euro-Agreement can not be more than an advisory opinion.
The Council may differ on that matter and take its own decision.
Hence it is necessary that the Commission should always forward the
request of the social partners to the Council and never itself take a
decision.

It is conceivable that the Commission or the Council asks in
advance an opinion on the legality of certain points to the EC Court
of Justice ™. This seems notably worthwhile on capital issues.

Such a capital issue in my eyes is the question whether Euro-
Agreements containing topics mentioned in Art. 137(6) EC Treaty —
pay, the right of association and the right to strike/ impose lockouts
— can be implemented via Council decision.

According to the words of Art. 139(2) EC Treaty, a Council
decision is only possible if the matters, covered by the agreement, are
within the scope of Art. 137 EC Treaty. So, if the social partners
want their agreement to be implemented by Council decision, they
have to stick to the matters mentioned in Art. 137 EC Treaty. Al-
though Art. 137 mentions large parts of the traditional fields of social
policy, it excludes in section 6 notably 3 points: pay, the right of
association and the right to strike/impose lockouts.

However, these subjects are often the heart of collective agree-
ments at national level.

31 FRANSSEN, op. cit., p. 203-204.
52 See for instance Opinion 2/94 of March 28, 1996 [1996] ECR 1-1759 on
the question whether the Community has the competence to accede to the ECHR.
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The European Commission™ appears to state that any matters
relating to pay, the right of association, the right to strike and the
right to impose lock-outs should be excluded from the provisions of
Euro-Agreements presented for implementation by a decision of the
Council. Also most scholars > agree that a European-level agreement
on these topics cannot form the subject of a Council decision under
the second limb of Art. 139 (2) EC Treaty. Piazolo > explains that if
this was possible then the Council could easily introduce legislation
on these topics through the backdoor of implementing European
Collective Agreements.

However, other authors have an opposite opinion. Bercusson *°
emphasises that Art. 137(6) only excludes these matters from the
provisions of the application of the other sections of Article 137,
implicitly allowing for such matters to be dealt with under Art. 138
and Art. 139 EC Treaty.

Also Franssen’” holds that even if the European agreement covers
the subjects mentioned in Art. 137(6) it can nevertheless be imple-
mented by Council Decision. She argues that the real cause for the
exclusion of the art. 137(6) topics is the wish of the national social
partners to have no interference from Community (= Council) legis-
lation in their core business. However under Art. 139 EC Treaty it
is not the Community legislator but the social partners’ organisations
at European level.

My problem with that positive point of view is: if these issues can
be included in the agreements, with what majority — unanimity of
qualified majority — should the Council adopt decisions to implement
Euro-Agreements containing those art. 137 (6) issues? One may solve
that problem by staying on the safe side and rule: unanimity. Never-
theless this point of doubt proves that the positive point of view is not
completely in harmony with the structure of Art. 137 EC Treaty.

4.4. The expediency check

From the first cases in which the Council has taken decisions under
Art. 139 (2) EC Treaty to turn Euro-Agreements into Directives it

S COM (93) 600 final, par. 6(b); COM (98) 322, p. 16.

> Heppe 1993, p. 158; R. BLANPAIN/C. ENGELS, op. cit.; J. ScHwARzE (ed. EU
Kommentar, Baden-Baden, 2000, p. 1478.

» K. PiazoLo, Der Soziale Dialog nach dem Abkommen ueber die Sozialpo-
litiek und den Vertrag von Amsterdam, Frankfurt a/Main, 1999, p. 127-128.

% B. BERCUSSON, op. cit., p. 547/553.

7 FRANSSEN, op. cit., pp. 185-186.
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has become clear, that the Commission and the Court have also
measured the Euro-Agreement to the principles of subsidiarity and
proportionality, its contribution to the realisation of the social aims
of Art. 137 EC Treaty and to its compatibility with the provisions on
SME:s. All these tests can be considered as tests on expediency. Such
tests are quite delicate.

I think that in a politicized environment we cannot dispute
the right of the Commission to express its opinions on this point.
It is even its task. However, this again can never be more than
advisory opinions. And a negative opinion should never lead the
Commission to not forward the request of the social partners to the
Council.

It is up to the Council to give its final judgments over these
checks. And indeed the Council could, on the basis of these checks
decide not to take the decision to implement the Euro-Agreement.
The Council is not a rubber stamp instrument of the social partners.
If it lends its support to a Euro-Agreement it can do so only if it is
persuaded of the political wisdom.

On the other hand: if the Council refuses to take a decision to
implement the Euro-Agreement, this does not encroach on the free-
dom of the Euro social partners to seek the implementation of the
agreement over the voluntary route. Any decision of the Council not
to implement the Euro-Agreements on grounds of expediency may be
contested in the EC Court of Justice. However, the Court should leave
the Council considerable discretion for this expediency check and only
annul the Council decision in case of abuse or arbitrariness.

4.5. The Council decisions to implement Euro-Agreements

Recognising that the Commission and the Council can make a
number of checks on Euro-Agreements presented to be implemented
by a Council decision leads to the question whether the Commission
and the Council can make amendments to the text of a Euro-Agree-
ment or may implement it selectively.

Thus far, the agreements, produced by the European Social Di-
alogue, were implemented by Directives of the Council without any
alteration in the text of the Agreement being made or without the
exclusion of any of its sections. Already on one occasion the Council
brought forward, that it has accepted that it could not modify the
agreement, it nevertheless expressed its concern “about certain ele-
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ments of the content, which some Member States felt were the re-
sponsibility of national authorities or concerned procedural and insti-
tutional matters” %

The European Commission holds the view that the Council has no
opportunity to amend the agreement”. Also Blanpain believes that
the Council has to accept or reject the text of the agreement as a whole
and that it cannot change the content or retain only a part of the
agreement, unless the contracting parties and Commission agree ®.
Franssen p. 217-222

Bercusson ' speaks of ‘ambiguity’ and asks: ‘How much are the
Member States (= Council?, AJ) and the Commission entitled to vary
the agreements at EC level? He apparently believes that Council has
only the power to refrain from adoption of a Directive to implement
the agreement and that the Council is unauthorised to amend the text
of the agreement. Also Franssen denies the Council the right to amend
the text of Euro-Agreement.

I endorse that view. If the Council is only prepared to implement
with its decision an amended agreement, it should refrain form taking
a decision and indicate to the social partners what amendments are
deemed necessary to obtain its decision. It is then to the social part-
ners themselves to see whether they are inclined to adapt the conclud-
ed agreement in order to obtain its implementation by Council deci-
sion, or to lead the implementation of an unaltered agreement over
the alternative route, via procedures and practices specific to manage-
ment and labour and the Member States.

Another question is whether the Council may exclude certain
enterprises or certain sectors from its decision to implement a Euro-
Agreement. The Dutch Minister has such a power when he is extend-
ing a collective agreement erga omnes but this because the Dutch
legislation explicitly opens that possibility. I cannot read from the
text of Art. 139 EC Treaty a similar power for the Council. Here
again I would suggest, that if the Council is only prepared to imple-
ment with its decision an agreement from which certain sectors, cat-
egories or enterprises are exempted, that it should refrain form taking
a decision and indicate to the social partners what exemptions are
deemed necessary to obtain its decision. It is then to the social part-
ners themselves to see whether they are inclined to adapt the conclud-

* See COM (96) 448, final, p. 13.

¥ COM (93) 600, par. 38.

% R. BranpaiN, European Labour Law, The Hague, 2000, p. 435.
' BERCUSSON, op. cit., pp. 543-549.
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ed agreement in order to obtain its implementation by Council deci-
sion, or to lead the implementation of an unaltered agreement over
the alternative route, via procedures and practices specific to manage-
ment and labour and the Member States.

By stating that Euro-Agreements may be “implemented by a
Council decision”, Article 139(2) EC Treaty opens the question: what
type of “decision” this should be. Art 249 EC Treaty sums up the
common types of instruments used in EU law: regulations, directives,
decisions, recommendations and opinions. However, the catalogue of
Art. 249 is not exhaustive. Other instruments may be used as well,
like Conventions and acts sui generis.

The Council, taking a decision based upon Art. 139(2) should
choose from this variety of instruments the instrument that is most
suitable to implement the Euro-Agremeent. Most of the times this
instrument will be the Directive and in fact all Euro Agreements
implemented by way of a Council decision up till now where indeed
turned into a Directive.

The Commission clearly considers a Directive the proper instru-
ment of implementation ®*. This is endorsed by Blanpain **, who, writ-
ing about the first Agreement on Parental leave, considered a direc-
tive “the logical path” since it is a framework agreement leaving much
to be filled in at national level.

However, although I disagree with Birk® who thinks that for
reasons of efficiency a Regulation would be the most appropriate
instrument, I will not completely exclude that in some cases a Reg-
ulation may be a more preferable choice. For instance, material health
and safety norms should be in the form of a Regulation.

Franssen rejects the implementation by way of a Council decision
(in the meaning of Art. 249 EC Treaty) ®°. I agree that this instrument
will seldom be suitable as it normally is issued for the application to
a limited number of specified or identifiable natural or legal persons,
but again, it cannot be excluded that in some special cases this may
be a suitable instrument.

2 See COM (96) 26 final, point 33; COM (97) 392 final, point 42; COM (98)
662 final, point 27; COM (99) 203 final, point 46; COM (2000) 3982, point 28;
consideration nr. 11 to Directive 96/34/EC and consideration nr 14 to Directive
97/81/EC.

® R. BranpaiN, European Labour Law, The Hague, 2000, p. 436.

# R. BIRk, Vereinbarungen der Sozialpartners im Rahmen des Sozialen Dialogs
und ihre Durchfuehrung. In: EuZW, vol. 8, no. 15, 1997, p. 459.

% FRANSSEN, op. cit., p. 228.
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Most scholars ® believe that the “decision” to be taken by the
Council should not be a mere Recommendation or an Opinion, as
such instruments do not have any binding force. Again, I largely
endorse this view, but will not completely exclude the usefulness of
Recommendations and Opinions. It is imaginable that the social part-
ners conclude agreements only in the form of a recommendation but
that they like to have a Recommendation or an Opinion of the Council
to elevate the status of their agreement.

In taking a decision to implement a Euro-Agreement the Council
has to determine whether the subject matter requires unanimity in the
Council of Ministers or allows for approval by a qualified majority.
The text of Art. 139 EC Treaty, last line, has linked this to the voting
procedures of Art. 137 EC Treaty.

The problem now is the ambiguity of Art. 137 EC Treaty which
enumerates a number of issues of social policy on which unanimity
in the Council is required (section 3) as well as a number of issues
that can be voted with qualified majority (section 1).

Various social topics may be as easily classified under section 1
as under section 3 as under section 6 of this Article.

To give an example: it is arguable, that the Agreement on Paren-
tal Leave could be implemented by a Council decision taken by
qualified majority as it is about ‘working conditions’ (Art. 137 (s 1).
Yet, it is equally arguable that this agreement needed a vote by unani-
mity (Art. 137 (3) as this Directive also touches ‘social security’ and
‘sczcial protection of the workers’ (see sections 8 and 4 of its clause
2)°".

The lists of items which require a qualified majority and those
which require unanimity will be reshuffled a little bit when the Trea-
ty of Nice enters into force, but as both lists will continue to exist side
by side the problem will not fade away.

What majority in the Council is required if a Euro-Agreement at
the same time contains issues which can be dealt with by qualified
majority and issues for which unanimity is needed?

The wording of the sentence of Art. 139 (2) EC Treaty where it
reads “that the Council shall act by qualified majority, except where
the agreement in question contains one or more provisions relating to
one of the areas referred to in Art. 137 (3), in which case it shall act

 BERCUSSON, op. cit., pp. 543-549; FrANSSEN, op. cit., p. 228.
7 FRANSSEN, op. cit., p. 217.
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unanimously”, seems to point at a split voting procedure. Blanpain **
appears to agree with that.

A nasty consequence, however, of this opinion could be, that a
part of a Euro-Agreement is adopted and another part not when it
would to obtain unanimity. This would contravene the earlier conclu-
sion that the Council should not implement only a part of a Euro-
Agreement. Bercusson ® thinks that so-called ‘mixed agreements’ are
subject to unanimity. Franssen appears to be inspired by the old canon
‘accessorium sequitur principale’. She believes that the Council will
look at the core provisions of the Euro Agreement. If these core
provisions cover one or more of the issues mentioned in Art. 137 (3)
EC Treaty the Council will adopt a decision by unanimity voting.
Otherwise it will use the qualified majority voring procedure”’.

The Council by taking a decision must also decide with what delay
the agreement should be implemented by the Member States.

In the three Directive implementing the inter-sectoral Euro-
Agreements the Member States have been given two years for the
implementation of the Agreement by way of legal and administrative
provisions with another year in case of particular difficulties or
implementation by collective agreements [Art 2 (2)].

Why one year extra in case implementation must come from the
national social partners? What is meant by ‘particular difficulties’?
Also economic reasons?

All of a sudden it appears that the Council does not necessarily
transfer all the rigidities of the legally binding force of its own
Regulations and Directives when it comes to Euro-Agreements?

4.6. The role of the EP and the ESC

A very thorny issue is undoubtedly the involvement of the Euro-
pean Parliament (EP) and of the Economic and Social Committee
(ESC) if Euro-Agreements are implemented by way of a Council
decision.

The relation of the European Parliament to the social dialogue is
somewhat pitiful. On the one hand the Treaty of Amsterdam has

® R. BranpaN in BEuropean Labour Law, The Hague, 2000, p. 115.
% BEercussoN, op. cit., p. 550.
" FRANSSEN, op. cit., p. 217.
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enhanced the influence of the European Parliament as a legislator in
the social area. On the other hand, if the social dialogue is effectively
producing agreements, the EP is to a large extent outflanked. It is
questionable whether the EP has even the right to be consulted on
proposals of the Commission to the Council to implement agreements
concluded in the social dialogue. Fortunately the Commission is so
wise to consult the EP on a voluntary basis. From the outset the
Commission promised to ‘inform’ the EP”' and it has kept this prom-
ise on all the occasions that Euro-Agreements have been presented to
the Commission to be turned into Directives ">. The Commission as a
rule sends the Agreement to the EP together with its proposal to the
Council and the explanatory memorandum. And in all the previous
occasions the EP has indeed used this opportunity to pronounce itself
over the Euro-Agreement and the proposals of the Commission ™.
However, the European Parliament clearly is ‘not amused’ that its
role in the legislative process is much more restricted in case the social
partners seize the initiative than when it is itself playing the game
with the Council of Ministers *. Obviously, the EP cannot amend the
agreement. It can only bless the agreement or raise objections, but
that’s all. It has no power to stop a Euro-agreement of becoming an
Euro-Directive like it has such a power vis-a-vis classic Directives
adopted by the Council with qualified majority voting procedure.

However, one may assume that the European Parliament — law-
makers by profession and certainly by ambition — will, at the end of
the day, not be content merely to be informed on Euro-Agreements
on their way to acquiring the status of Directives.

One day the EP may turn to the European Court of Justice to
establish whether it possesses any co-decision-making power in this
procedure. It may argue that these decisions are apparently based on
the voting procedures laid down in Art. 137 and that, according to
para 2 of this Article, Parliament should be involved in this lawmak-
ing procedure according to Art. 251 when the issues of Art. 137(1)
are involved. This argument may be countered by the argument that
in none of the national labour laws of the Member States are parlia-
ments involved in the procedures of extending collective agreements
erga omnes. Where this procedure exists, it is always the business of
the executive power. On this argument may be answered that the

" See COM (93) 600 final.

> See OJ 1996 C 224 and OJ 1997 C 286; see also BERCUSSON, op. cit.,
p. 567-568.

 See Opinion of March 15, 1996.

™ See EP resolution OJ 1997 C 286.
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executive powers acquired this competence from parliaments and can
be held responsible to parliament for using it. The Council of Min-
isters did not receive this power from the EP, nor is it responsible to
the EP for using this power.

Franssen " has argued that it is undesirable that the EP is not in-
volved in the procedure of Art. 139 (2) EC Treaty. When the Agree-
ment covers subjects of Art. 137(1) EC Treaty, the EP should have
a strong role in the decision making process, analogous to its role in
the procedure of Art. 251 EC Treaty (with the difference that the EP
cannot amend the European agreement).

Since the very beginning of the EU the ESC has been the insti-
tutionalised representative of all sections of economic and social life
(see Art. 257-262 EC Treaty). At first sight the institutionalisation of
the European Social Dialogue in Art. 138-139 EC Treaty seems to
have created a kind of duplication of the ESC. Still there are differ-
ences:

— the ESC is involved in more topics than just in collective bar-
gaining;

— the seats in the ESC are filled by representatives of the nation-
al federations and not of the European federations;

— 1/3 of the members of the ESC are given to the group called
Miscellaneous Activities, which embraces representatives from farm-
ers’ organizations, small businesses, the crafts sector, co-operatives
and non-profit associations, science, the professions, consumers’ or-
ganizations, environmental organisations, family organisations as well
as organisations representing women and persons with disabilities.

Therefore many members of the ESC will appreciate a consult-
ative role if the Euro Agreement is implemented by way of a decision
of the Council. This consultation is not mandatory, since art. 137 (2)
EC Treaty does not require that the ESC should be consulted. How-
ever, from the outset the Commission promised to ‘inform’ the ESC’°
and it has kept this promise on all the occasions that Euro-Agree-
ments have been presented to the Commission to be turned into Di-
rectives . The Commission as a rule sends the Agreement to the ESC
together with its proposal to the Council and the explanatory mem-

> FRANSSEN, op. cit., pp. 233-235/240.

% See COM (93) 600 final.

7 See OJ 1996 C 224 and OJ 1997 C 286; see also BERCUSSON, op. cit., pp.
567-568.
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orandum. And in previous occasions the ESC has indeed used this
opportunity to pronounce itself over the Euro-Agreement and the
proposals of the Commission "

Franssen ”* has advocated that the Commission should be obliged
to ask the advise of the ESC each time it proposes the Council to turn
an Euro-Agreement into a Directive and I agree. Nevertheless one has
to recognise that the added value of such consultation cannot be very
high as the main groups in the ESC are all affiliated to UNICE and
ETUC, which have been involved in the social dialogue. Therefore,
because of the formalisation of the European Social Dialogue the ESC
will have to redefine its role. The result may be, that the ESC is to
content itself with an advisory role in economic or socio-economic
issues which are not appropriate for collective bargaining *.

4.7. The interpretation of Euro-Agreements, implemented
by a Council decision

Sooner or later questions will arise about the interpretation of
agreements produced by the European Social Dialogue. Mindful of
Kahn-Freund’s word that “the power to interprete is the power to
destroy”, the social partners may try to hold grip on the interpretation
of Euro-Agreements. Of course, the contracting parties themselves
may elaborate their proper arrangements to settle interpretation prob-
lems®'. For instance by creating a Joint Committee for this purpose,
as they did in the Agreement on fixed term employment contracts.
Yet, this cannot prevent third parties to approach national courts and
even the European Court of Justice for this sake. In those cases the
courts may give interpretations contrary to the intentions of (one of)
the social partners that concluded the Euro-Agreement.

In the first agreement on Parental Leave the social partners ap-
parently tried to tackle this problem with the following provision:
‘Without prejudice to the respective role of the Commission, national
courts and the Court of Justice, any matter relating to the interpreta-
tion of this Agreement at European level should, in the first instance,
be referred by the Commission to the signatory parties who will give

8 See opinion of 15 March 1996.

" FRANSSEN, op. cit., p. 235-237/240.

% A.T.J.M. Jacoss, From the Belgian National Labour Council to the European
Social Dialogue, in C. ENGELS/M. WEIss, Labour Law and Industrial Relations at
the Turn of the Century (Liber Amicorum Blanpain, Deventer, 1998, p. 313.

81 R. BranpalN, European Labour Law, The Hague, 2000, p. 436.
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an opinion’ (Clause 4.6). Such opinions, obviously, can only have an
indicative nature and are not binding on third persons. Final binding
decisions on the interpretation of Euro-Agreements, turned into Di-
rectives, can only be made by the EC Court of Justice *.

5. IMPLEMENTATION OF EURO-AGREEMENTS
VIA THE VOLUNTARY ROUTE

Besides the implementation of Euro-Agreements via “decision”
of the Council, Art. 139 EC Treaty offers a secondary route for their
implementation: the implementation via the procedures and practices
specific to management and labour and the Member States. The
European Commission called this the “voluntary route” *.

At first sight the most tempting advantage of the voluntary route
is the virtual absence of any State control on representativeness and
the content of the collective agreements. The social partners cannot
be forced to sit together with parties they do not like and they are free
to negotiate even on issues not covered in Art. 137. They need not
endure any censure from the Commission or Council as regards the
legality or the expediency of their Euro-Agreement and have nothing
to fear from the interpretation of their Agreement by the EC Court
of Justice. These are indeed the attractions of the voluntary route.

However, the main disadvantage of the voluntary route is that it
cannot guarantee a general and uniform binding effect of the Euro-
agreement in all the EU Member States. But how much of a problem
is that?

It goes without doubt that the EU agreement via the voluntary
route may acquire binding force in most Member States®. This may
be realised in the first place when the national social partners take
over the contents of the Euro-agreement in their own collective agree-
ments. Such transposition may be expected from the national social
partners who are directly affiliated to the Euro social partners that
have signed the Euro agreement. Blanpain believes that the binding
effect of the Euro-Agreement on the members of contracting parties

8 R. BLANPAIN, European Labour Law, The Hague, 2000, p. 434.

¥ COM (93) 600, par. 37.

¥ A. Osepa-AviLes, Sind Europaeische Tarifvertraege ‘blosze Empfehlungen’?,
in T. KrLeBg, P. WEDDE, M. WoLMERATH (eds.), Recht und soziale Arbeitswelt,
Festschrift fuer Wolfgang Daeubler zum 60. Geburtstag, Frankfurt am Main, 1999,
p. 519-542.
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will depend on the by-laws of UNICE and ETUC. The obligations
resulting from those by-laws may eventually be sanctioned by disci-
plinary measures in case of non-compliance. At any rate, there is no
legal obligation whatsoever for any association to put a European
collective agreement on the national negotiating table, nor is there an
obligation of result, namely that there should be a collective agree-
ment at national level *.

I am more optimistic about the binding effect of the Euro-Agree-
ment on the members of the contracting parties. Art. 139 EC Treaty
literally says: “Agreements concluded at Community level shall be
implemented” *. This imposes on the affiliates of the contracting par-
ties quite a strong obligation to transpose the contents of the Euro-
agreement into their own collective agreements, even if they have
voted against the Euro-agreement on the meeting of their Euro-or-
ganisation. If the Euro-organisation has signed the Euro-agreement
nevertheless in complete accordance with its internal procedures, all
the affiliates must be considered bound by the agreements according
to the classic legal theories on agency and mandate. They may be
expected to contribute to the implementation of the agreement by
transposing them in their own national collective agreements. This
cannot be seen as a violation of their right to free collective bargain-
ing as they have freely undertaken to be an affiliate of the Euro-
organisation, which was correctly mandated to conclude the Euro-
agreement. Being affiliate of the Euro-organisation entails active and
bona fides cooperation to the implementation of Euro-Agreements. If
they don’t like to give their cooperation to the implementation of
Euro-Agreements they should be consistent and leave the Euro-or-
ganisation.

To my view the problem is not so much the binding of the affil-
iates of the signatory parties to Euro-Agreement. The problem resides
in the binding of the affiliates of the affiliates.

The organisations, which are directly affiliated to ETUC and
UNICE, are often not themselves signatory parties to collective agree-
ments. Their affiliates may be parties to collective agreements, but
can they be held obliged to cooperate in the transposition of Euro-
Agreements? Certainly, the national organisations, affiliated to ETUC
and UNICE may be expected to put pressure on their affiliates to
transpose the Euro Agreement in the collective agreements to which

% R BranpaiN, European Labour Law, The Hague 2000, p. 433.
% For the legal history of the word ‘shall’ in this respect see BERCUSSON, op.
cit., p. 543-544. See also B. BODDING, op. cit., p. 97; FRANSSEN, op. cit., p. 129.
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they are a party. I have no problem in recognising here a ‘chain of
responsibilities’, but it is not certain that in each jurisdiction of the
EU this will be enough to create legal binding effects.

Moreover, even if the national affiliates are cooperative in trans-
posing the Euro-agreement in their national agreements, there is no
guarantee that the Euro-agreement acquires directly binding effects
on all the employment relationships. In most EU Member States
collective agreements have only direct binding effect on the employ-
ment contracts of the (unionised members of the) staff of the employ-
ers which are affiliated to the employers associations. Outsiders are
in principle not bound. This means that in all EU Member States a
more or less substantial number of employees are not covered by any
collective agreement at all.

Yet a number of EU Member States have a mechanism in force
to have collective agreement extended to all enterprises of the sector
with all their staff®’. National social partners are under a moral ob-
ligation to request the help of this mechanism to further promote the
implementation of the Euro-Agreement and Governments are under
a similar obligation to make this mechanism operative to implement
Euro-Agreements. However, not all Member States are offering such
a mechanism.

In the Member States where such mechanism is lacking the im-
plementation of the Euro-agreement might further be promoted

a) by parliament which may take over the contents to of the
Euro-Agreement in a statute or

b) by the judiciary which may use all the available legal con-
structions to give directly binding effect to the contents of a Euro-
agreement.

But in the end of the day one may well end up with the conclusion
that notwithstanding all these legal techniques many employees,
working within the scope of the Euro agreement, are not legally
benefiting from the contents of the Euro-agreement, implemented via
the voluntary road.

What then is the position? Can the courts be seized over this lack
of implementation? As far as the social partners and the authorities
have existing legal instruments at their disposal, the courts can re-

87 Such mechanism is known in Germany, France, Finland and the Benelux
countries. In France, Belgium and Luxemburg even all-sector agreements may be
extended erga omnes.
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quire them to effectively use those instruments in order to implement
Euro-agreements. That is my interpretation of the word “shall” in
Art. 137 (2) EC Treaty. But if those instruments are not available in
the toolbox of a national industrial relations system, can the courts
then require their creation and subsequent application.

In Declaration No. 27 to Art. 139 EC Treaty * the High Contract-
ing Parties to the EC Treaty have explained that “this arrangement
implies no obligation on the Member States to apply the agreements
directly or to work out rules for their transposition, nor any obliga-
tion to amend national legislation in force to facilitate their imple-
mentation”.

The problem of this Declaration, however, is, that it seems to
contradict the wording of art. 139 EC Treaty. The words ‘shall” and
‘and’ in this article, read together, could well lead to the conclusion,
that the Member States are in fact obliged to take measures to adapt
the legal toolbox of their industrial relations systems in order to
improve the implementation of Euro-Agreements via the voluntary
road.

Apart from action in court one can imagine industrial action as
a means to coerce the implementation of Euro-Agreements via the
voluntary route. It is submitted that such industrial action should be
considered as legal and should not be blocked by legal technics as the
“peace obligation”. Still, up until now we have not seen such indus-
trial action occur, nor have there been law suits over them and there-
fore it is uncertain whether the court will support this opinion.

So, I agree with Blanpain ¥, that there are no real guarantees that
the Euro-Agreements will be fully and erga omnes implemented via
the ‘procedures and practices specific to management and labour and
the Member States’. In the end of the day the Euro-Agreement,
implemented via the voluntary route, may be widely implemented,
but it certainly will not be universally implemented in the EU. The
weaker the trade unions are and the weaker the readiness of domestic
lawmakers and judges is to support such an agreement, the weaker its
binding force.

In fact, this may vary from one Member State to another and it
is for sure that in one Member State citizens will have much more
difficulties in invoking the legal effect of the Euro-Agreement than

% On this Declaration see BERCUSSON, op. cit., pp. 568-569; FRANSSEN, op. cit.,
pp. 146-151.
¥ R. BranpaiN, European Labour Law, The Hague, 2000, pp. 434.
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in another®. On how much more difficulties we can only speculate
at this moment. The recently concluded European Agreement on Tel-
ework which will not be turned into a Directive, may provide us with
the much needed experiences in this field.

All this will create a very unbalanced situation. The Euro-Agree-
ment will be applied intensively in certain Member States and in
certain professional categories, while it will be applied less or even
hardly at all in other Member States or other professional categories.
Employees and employers alike may feel this to be unacceptable and
complain that such a situation could lead to unfair competition.
However, they then must take their own responsibility and improve
the ‘procedures and practices specific to management and labour and
the Member States’. That’s the way it is.

Another difficulty may be that the supremacy of a Euro-Agree-
ment implemented via the voluntary route is not so clear. Euro-
Agreements implemented by Directives are seen as State law, which
suppresses private law, save when private law is more favourable to
the workers. But a Euro-Agreement implemented via the voluntary
route may be private law in some Member States, not having prec-
edence over individual contracts or other collective agreements. A
judge — who is not bound to a clear hierarchy of sources — may be
tempted to see a national collective agreement as a lex specialis over-
riding a lex generalis like a Euro-Agreement! Nowhere it is written
that a Euro-Agreement is a “higher” source, that suppresses a lower
source.

A last weakness of the voluntary road may be found in the ques-
tion of the interpretation. Like all collective agreements, Euro-Agree-
ments may easily be ambiguous, punctuated with flexible terms to
make its contents more acceptable to employers. Very often an em-
ployer’s refusal to respect employees’ rights is not based on a point-
blank refusal by the employer to apply a collective agreement but it
is a refusal to recognise a certain interpretation of an agreement.

While the interpretation of a Euro-Agreement implemented by a
Council decision will be standardised through judgments of the Eu-
ropean Court of Justice, this cannot be expected from the interpreta-
tion of a Euro-agreement implemented via the voluntary route. It
may be interpreted by mechanisms provided for by the contracting
parties themselves or by domestic courts, but always without the
possibility of requests for preliminary rulings by the European Court

“ A. Oepa-AviLes, Buropean collective bargaining: A Triumph of the Will?
IJCLLIR, 1993, p. 279.
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of Justice *' Therefore no uniformity of interpretation of these agree-
ments is guaranteed.

6. COMPARATIVE ASSESSMENT
OF THE TWO ROUTES OF IMPLEMENTATION

It is beyond doubt, that the implementation of Euro-Agreements
is much better secured via a decision of the EU Council of Ministers
than via the voluntary route. However it might appear that the social
partners must pay a price for opting the easiest way of implementa-
tion. The run the risk of the interference of outsiders with respect to
their representativeness and the content and the interpretation of their
agreements. The implementation of Euro-Agreements via the volun-
tary route escapes such interference, but the binding force of the Euro-
Agreement is less securely guaranteed. There are no roses without
thorns, as the proverb goes.

We should leave both routes of implementation offered in Art.
139 (2) EC Treaty with all their advantages and disadvantages and not
try to keep only the advantages and explain away the disadvantages
by all sorts of interpretations of the Treaty texts.

We should accept the disadvantages of the voluntary route, be-
cause this voluntarism, this autonomy, produces the most attractive
advantages of this avenue: no State interference in the content and the
interpretation of the agreement nor with the representativeness of the
signatory parties. That makes this voluntary route especially appro-
priate for experimental and adventurous new developments in labour
relations, which are not yet ripe to be digested by the political insti-
tutions of the EU.

We owe the recognition of the treasure of voluntarism to the
writings of Kahn-Freund in which he explained why British unions
never pressed for legislation to secure the binding force of collective
agreements: “Does it not show how much the unions are determined
to reject legal intervention even if it would be in their favour, just like
the Trojans who feared the Greeks even when they carried presents **.

Both routes for implementing Euro-Agreements have their roots
in the national systems of industrial relations of the Member States.

! See R. BLANPAIN/C. ENGELs, Comparative Labour Law and Industrial Rela-
tions in Industrialised Market Economies, The Hague, 1995, p. 294.
2 0. Kann-Freunp, Labour and the Law, London, 1977.
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The voluntary system notably in Britain and Italy, the route of im-
plementation by a decision of the EU Council of Ministers is derived
from the procedure of extension erga omnes, known in France, Ger-
many and the Benelux countries.

It has been a productive idea to have these two archetypes en-
shrined in the social paragraphs of the “Constitution” of the European
Union. They can easily exist alongside each other and may used al-
ternatively by the social partners according to their needs and wishes.

If we try to harmonise the two routes of implementation into one
and single route attended only by advantages and not by disadvantag-
es, we may well discover that at the end of the day a very valuable
diversity has been lost.

7. RECOURSE TO THE COURT

In this paper a number of aspects of the European Social Dialogue
have been indicated, which are debatable and over which on one day
or another the European Court of Justice may be requested to give its
judgment. Therefore the access of the social partners to the EC Court
of Justice is important.

That the European social partners have only a weak locus standi
in the European judiciary came most noticeably to the surface in the
already mentioned UEAPME case. UEAPME challenged its exclu-
sion from those negotiations on inter-sectoral Euro-Agrements by
bringing cases under Art. 230 EC Treaty, which gives the EC Court
of Justice the power to review the legality of acts carried out by the
Council or the Commission and, eventually, to annul those acts.
UEAPME requested the annulment of the decision of the Council to
implement the Euro-Agreement on Parental Leave.

However, access to the Court under Article 230 EC Treaty is
largely limited to the institutions of the EU (Commission/Council/
EP) and the Member States. Although any natural or legal person too
can request the Court to revision under this Article, this only applies
to acts by which they are directly and individually concerned. Direc-
tives or Regulations of the EU are seldom regarded as such. Thus it
was clear from the start that UEAPME was going to have difficulties
in having its locus standi recognised.

Fortunately in the UEAPME case the EC Court of First Instance
overcame the narrow wording of Art. 230. It argued: if a ‘particular
representation of this organisation... is necessary in order to raise the
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collective representativity of the signatories to the required level ...
then such an organisation ‘must be regarded as directly and individ-

ually concerned by that measure’ *.

Thus, thanks to the generosity of the EC Court of First Instance,
the access of UEAPME was not blocked. However, the Court’s
grounds were somewhat flimsy, and it remains to be seen whether in
future appeal cases the full Court will uphold this reasoning.

The question thus remains: is the access to the European Court of
organisations which are seeking recognition as an European social
partner sufficiently guaranteed on the basis of the actuel text of Art.
230?

It is to be recommended, that the elevation of the social partners
to co-lawmakers within the EU should be matched by a more privile-
ged locus standi of the European social partners under Art. 230 EC
Treaty. The ETUC has already proposed that the European social
partners be granted the right to submit cases to the EC Court of Justice
concerning EU institutions, which have failed to fulfill or infringe a
Treaty obligation (Articles 230 and 232 EC Treaty) **.

This proposal was not adopted in the final text of the Treaty of
Nice, although — in my view — it is only a modest proposal to
remedy an unsatisfactory situation.

The present situation bears a great resemblance to the conflicts
that came up in the past between the European Parliament and the
Council of Ministers. Such conflicts too raised locus standi problems,
as prior to 1992 the European Parliament was not included among the
institutions mentioned in art. 230 EC Treaty. The situation was ul-
timately remedied, firstly (1990) by a favorable judgment of the Court
itself** and then by an amendment of the EC Treaty by the Treaty of
Maastricht (1992), which created the actual third section of Art. 230
EC Treaty, which entitles the European Parliament *° to bring an action
before the Court of Justice for the purpose of protecting its preroga-
tives.

There are striking similarities between the position of the EP
before 1992 and the present position of the European social partners.

% See Consideration 90 in the UEAPME decision.

% See the Resolution “ETUC position on the IGC negotiations on a reform of
the EU Treaty”, adopted by the ETUC Executive Committee on 15-16 June 2000;
see http.://www.etuc.org

» Case C 70/88, European Parliament vs. Council of the European Commu-
nities, 22 May 19990, ECR, p. 1-2,041.

% As well as the Court of Auditors and the European Central Bank.
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The European social partners have also been given an official role in
the EU legislative process. Since 1992 they have had a legal right to
be consulted, they have a right of priority in legislating on social
affairs and their agreements can be turned into EU legislation. Such
prerogatives call for an explicit protection in Art. 230 EC Treaty not
less than that accorded to the European Parliament, the Court of
Auditors and the European Central Bank.

Another procedure of the EC Court of Justice is laid down in Art.
234 EC Treaty, which empowers the Court to give preliminary rul-
ings concerning the interpretation of the Treaty and of Acts of Com-
munity institutions at the request of courts in the Member States. It
is often invoked — also in the field of social law — during the course
of a domestic lawsuit if the domestic judge is requested to test the
national law against EU law. In these proceedings, the litigants in the
original domestic dispute as well as the EC Commission and the
Member States are invited to present their observations to the Court.
Not so, however, the (European) social partners.

Nevertheless, the preliminary ruling of the EC Court of Justice
may have a huge impact on the social law of the EU and thus strongly
affect the role of the social partners. In the Albany case”’, for exam-
ple, the Court had to deal with the very compatibility of the results
of national collective bargaining with the EU system of anti-trust law.
It is clear that the exclusion of the social partners of this procedure
creates a risk of unbalanced case law.

This omission will become even more obvious when in the future,
the EC Court of Justice is requested to give its interpretation of acts
made by the EU that have their origin in agreements concluded by the
European social partners.

The ETUC once observed: ‘Several highly important cases dealt
with by the EC Court of Justice underscore the untenable situation in
continuing to exclude the trade unions from the possibility of inter-
vening in the ECJ procedures or having access to the relevant infor-
mation’ %%,

The ETUC has proposed that the European social partners can
directly intervene and are therefore recognised as ‘privileged appli-
cants’ giving them access to the relevant information and the pro-

7 Joined cases C-67/96, C-115/97 and C-219/97, Albany, [1999] ECR I-5751.

% See the Resolution “ETUC position on the IGC-negotiations on a reform of
the EU Treaty”, adopted by the ETUC Executive Committee on 15-16 June 2000,
see http://www.etuc.org
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ceedings and with the right to actively intervene (e.g. by way of
written observations) . Art 37 of the Statute of the Court [protocol
B to the Treaty] already opens this possibility and indeed has been
applied already effectively to allow social partners’ organisations
make their pitch'?.

So my recommendation would be that, indeed, such a right should
be generously recognised to the social partners.

The third major procedure before the EC Court of Justice is the
so-called infraction/infringement procedure of Art. 226-229 EC Trea-
ty. Under this procedure, a case can be brought (either by the EC
Commission or a Member State) because of alleged non-compliance
of the domestic law of a Member State with the law of the European
Union. If the Court finds that a Member State has failed to fulfill an
obligation under the EC Treaty, the State will be required to take the
necessary steps to comply with the judgment of the Court.

In the past, all Member States have been the subject of infraction
proceedings, albeit some more frequently than others. This possibil-
ity is used quite frequently (in the field of social policy as well) by
the Commission to force Member States to implement the rules and
decisions of European institutions.

Normally, the Commission does not approach the Court
immediately. It gradually mounts its pressure on the Member States
to implement European law. However, if they stubbornly fail to
comply, the Commission will finally take them to the EC Court of
Justice under art. 226 EC Treaty.

Often it is only after having started up the infraction procedure
that the Member State will effectively correct its negligence in the
fulfillment of its obligations. If such corrections are to the satisfac-
tion of the Commission, the case is dropped. The registers of the
Court show a great number of such cases; proof of the preventive
effect of this procedure. If the case is not dropped the Court continues
its investigation of the case.

However, does such useful procedures allow the European social
partners a say? Formally, there is no place for them. They are not a
party to the case. The parties are the Commission on the one hand and

% See the Resolution “ETUC position on the IGC negotiations on a reform of
the EU Treaty”, adopted by the ETUC Executive Committee on 15-16 June 2000;
see http.://www.etuc.org

"% See ordinance of the President of the Fourth Chamber of the Tribunal of
First Instance of March 18, 1997, in the case T 135/96.
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the Member States on the other hand. The case is pleaded by their
legal councils. Other Member States may make observations. The
Commission may have consulted the national social partners during
its studies, but that is not a necessity nor does it in any way guarantee
that the final position of the Commission reflects the opinions of the
European social partners.

The procedure of Art. 226 is notably different from the proce-
dures in the framework of the ILO and the European Social Charter
of the Council of Europe. There, the national social parties are formal-
ly in a position to be consulted and to present their observations about
the compliance of their State with the international documents. Those
well-established and functional traditions are themselves an argument
to improve the involvement of the European social partners in the
supervisory process in relation to the implementation of EU social
law.

This is not all, however. If the Directive is, in fact, a conversion
of a Euro-agreement into a Directive under Art. 139 EC Treaty, the
European social partners have a vested interest in controlling its
implementation by the Member States. They should not be dependent
of the judgments and policies of the European Commission. This
vested interest should thus entitle the European social partners to a
right of their own to bring infraction procedures before the Court.

It stands to reason that they should only be allowed to do so after
having completed an investigating procedure comparable to the one
at the moment practised by the European Commission.

8. CONCLUSIONS

In a way it is amazing that the European Social Dialogue has
already come so far. In the preceding decades labour lawyers were
very sceptical that anything such as a European Social Dialogue pro-
ducing agreements might ever be possible. Much reference was made
to the institutional deficiencies of the social partners at the European
level (Blanpain 1977:79).

As a consequence until quite recently the European social dialo-
gue has been of a purely consultative nature. The social partners were
informed and consulted about proposed measures of the European
authorities. Occassionally they participated in the monitoring and
evaluation of the measures already taken. Later they also issued

LEINT3 LRI LR TS

“recommendations”, “resolutions”, “joint opinions”, “joint resoluti-
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ons”, etc. on important policy matters. However, until 1995 real
“agreements” intended to bind employers and employees in the Mem-
ber States were virtually non-existent. With half a dozen European
agreements concluded since then this picture has changed.

Yet, many observers still are full of doubts as to the future of the
European social dialogue. Some contest the need for such a high
centralised level of regulation now that the trend is towards deregu-
lation and decentralisation. Firms and workers are expected to be
flexible and are badly served by the inflexibility that often character-
ises central regulations.

And indeed, such objections may well prevent numerous issues
from being negotiated by “management and labour” at European level.
Employers will forcefully resist any deals on those issues.

The European social dialogue is emerging in an epoch in which
the trade unions all over the industrialised world are confronted with
a decreasing membership among the working population. In a number
of countries employers’ associations too have difficulties in convinc-
ing managers of the use of collective agreements especially when they
are concluded on a high level.

On the other hand, the real world is not merely made up of de-
centralisation, fragmentation and flexibilisation. It is also filled with
centralisation, like the multinationalisation of business, and with
“grand designs”, such as fundamental rights and minimum standards.

So there is room for a number of issues to be resolved at a Eu-
ropean bargaining table.

However, the more this European bargaining table is being used,
the more the legal problems created by the process of the European
Social Dialogue come to the surface. Some are of a mere technical
character such as the indication of the applicable law and the compe-
tent judge. It is submitted that these problems should be tackled with
pragmatism.

Other problems, such as the issue of representativeness, have a
strategical and political impact on the power of labour and manage-
ment.

And there are problems with a constitutional character too, such
as the relationship between the social dialogue and the European
Parliament and between the European social rules and the national
social rules.

The Agreement on Social Policy, whose provisions were later
incorporated in the European Treaties by virtue of the Treaty of
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Amsterdam, has created a new legislative structure, which contra-
venes the most classic ideas of attribution of powers in modern
democracies, which hark back to Montesquieu. In those days corpo-
ratism was on the wane, to be completely abolished and outlawed in
the French Revolution. The philosophies, which led to the French
Revolution already earlier inspired the constitutional model of the
United States of America.

The Constitution of the United States in no way imposes on the
federal Administration a regular consultation of the social partners on
proposals in the social policy field, as does Art. 138 (1-3) EC Treaty,
let alone that it would temporarily stop the federal Administration of
proceeding with its own intentions as soon the social partners signal
their intention to bargain on an issue.

And finally the U.S. Constitution does not provide for a mech-
anism under which agreements between the social partners may be
given a binding force comparable with a statute.

So the system of European Social Concertation as it was born
under the Treaties of Maastricht and Amsterdam have created a socio-
political model completely different from the American. This system
has certainly become one of the main characteristics of the European
Social Model.

With the Treaty of Amsterdam corporatism is back on stage, more
prominent and more powerful than it has ever been since 200 years.

The legal orde has still to come to terms with this new constitu-
tional phenomenon. If that will ever happen!
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Chapter 13

EUROPEAN WORKS COUNCIL AGREEMENTS: TYPES,
CONTENTS AND FUNCTIONS, LEGAL NATURE

Thomas Blanke

1. EUROPEAN WORKS COUNCILS:
THE EUROPEAN UNION’S FIRST COLLECTIVE LABOUR
LAW INSTITUTION

Directive 94/45/EC “on the establishment of a European Works
Council or a procedure in Community-scale undertakings and
Community-scale groups of undertakings for the purpose of inform-
ing and consulting employees™ of 22 September 1994 ' and its trans-
position to the legal systems of the Member States along the lines of
the Directive (the EC Member States and three countries from the
European Economic Area: Iceland, Liechtenstein and Norway) has
created for the first time a Community-level collective labour law
institution. The establishment of European works councils supple-
ments the existing bodies that represent workers on the national level,
but without reducing the form or authority of said national organs.
Thus, in the second half of the Nineties the project “European works
councils”, a notion that can be traced back to the early Seventies, has
finally become a reality *.

The reason for this is, above all, a spectacular increase in pressure
from problems caused by the dramatic growth of the internationali-

! Official Journal of the EC (henceforth referred to as OJEC) num. L 254,
p. 64.

2 On the genetic history, cf. LErcHE, Der Europdische Betriebsrat und der
deutsche Wirtschaftsaussschuss, 1997, pp. 88 et seq.; RADEMACHER, Der Europdiis-
che Betriebsrat, 1996, pp. 62 et seq.; SANDMANN, Die Euro-Betriebsrats-Richtlinie
94/45/EG, 1996, p. 17; BLANKE, EBRG-Kommentar, 1999, introduction, numbers
18 et seq.
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sation and globalisation of firms. As a result of this process, workers’
rights to information, consultation and participation — essential to
be able to face dramatic socio-economic transformations — are be-
coming more and more inoperative, since it is increasingly common
for crucial business decisions to be made outside the sphere where
those national rights are valid. The creation of a single market on 1
January 1993 would have been difficult without a clear sign that a
parallel social dimension ought to be constructed. The strictly nega-
tive attitude of Great Britain under the government of Margaret
Thatcher and Major against any progress in social and labour-related
matters forced the principle of unanimous decision-making in the
social policy area to be abandoned in the Council. The withdrawal
of that principle took place with the Maastricht Treaty® and was
completed with the inclusion of the authority of European social
partners, within the framework of “social dialogue” in EC social and
labour legislation via protocol and the Agreement on Social Policy
dated 7-2-1992*.

By virtue of the Treaty of Amsterdam, the Social Policy Agree-
ment of the Maastricht Treaty was included in the European Union
Treaty (articles 136 et seq. of the European Union Treaty). Later, by
Council Directive 97/74/EC of 15 December 1997, the Directive’s
area of validity about the European works council 94/45/EC was
extended to the United Kingdom’. Currently the Directive has been
transposed in all member countries °. However, the Grand-Duchy of
Luxemburg did not fulfil, as per the Law of 28 July 2000, its obli-
gation to make that transposition, until after the European Court of
Justice (ECJ) ruling of 21 October 1999, following proceedings for
violating the Treaty initiated at the request of the Commission. In
Italy there is still no law relating to sanctions and jurisdiction to
accompany the Agreement about social partners dated 6 November
1996. On the other hand, with a view to its much-awaited admittance

* European Union Treaty of 7 February 1992 (OJEC num. L 293/61), which
came into force on 1 November 1993 in accordance with article R paragraph 2.

* EG OJEC num. C 191 of 29-7-1992, pp. 1 et seq.; on the origin of this
“miracle” (R. BranpaiN) which certainly was “a well-prepared miracle” (general
director GDV-Degimbe) cf. the detailed explanation made by DoLvik, Die Spitze
des Eisbergs? Der EGB und die Entwicklung eines Euro-Korporatismus, Miinster,
199 pp. 159 et seq.; also HALL, Industrielle Beziehungen und die soziale Dimension
der europdischen Integration: vor und nach Maastricht, in: IMAN/FERNER (eds.),
New Frontiers in European Industrial Relations, 1994, pp. 281 et seq.

* OJEC num. L 10, p. 22, of 16 January 1998.

° English, French and German versions of the transposition provisions at: http:/
/europa.eu.int/en/comm/dg05/soc-dial/labour/di940045/index.htm.

7 EU9911209N.
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into the EU, the provisions of Directive 94/45/EC have already been
transposed in Czech law ®.

2. TYPES OF EUROPEAN AGREEMENTS ON EUROPEAN
WORKS COUNCILS, PURSUANT TO DIRECTIVE 94/45/EC
AND GERMAN LAW ABOUT THE EUROPEAN WORKS
COUNCIL

Directive 94/45/EC provides for the establishment of European
works councils in Community-scale companies and groups of com-
panies that employee at least 1,000 workers, of which in at least two
Member States, each must employ at least 150 (article 2, paragraph
la). As an alternative, decentralised procedures for informing and
consulting workers may be established (article 6 paragraph 3). How-
ever, in practice this has rarely occurred. For this reason, from now
on we will use the concept of “European works council” to refer to
both forms of representation.

The Directive observes the principle of subsidiarity in several
aspects: first, in that the details regarding of its transposition are left
up to the member countries, either through the respective national
legislation or by virtue of agreements between social partners’. The
objective of this is to expressly avoid a “forced uniformisation” of the
respective national cultures of industrial relations and their traditions
of trade union and employer co-determination'’. The principle of

¥ KLeBe/Kunz, Europdische Betriebsrite — Erste Erfahrungen, in WISSMANN
(ed.), Jarhrbuch des Arbeitsrechts (henceforth, JarbR), 28 (2001), pp. 55 et seq.
and p. 58.

 The principle of subsidiarity introduced with the Maastricht treaty and
reflected in article 3.b, paragraph 2 TEC (Treaty on establishing the European
Union, now article 5 TEC) refers, in accordance with its explicit content, only to
this dimension of existing relationships between EC and national legislation, and
not to the subsequent aspect of relationships between regional and national auto-
nomy. The opposite is argued by KeMPEN, Subsidiarietitsprinzip, europdisches
Gemeinschaftsrecht und Tarifautonomie, KritV 1994 pp. 13 et seq., who deforms
the perspective of European law relating to collective agreements; rightly against
this is DAUBLER, Tarifvertragsrecht, 3rd ed., 1994, numbers 1279 et seq.; with a
sceptical attitude about giving greater relevance to the principle of subsidiarity, see
also WEIss, Die Bedeutung von Maastricht fiir die EG-Sozialpolitik, in; DAUBLER et
al. (eds.), Arbeit und Recht. Festschrift fiir Albert Gnade, 1992, pp. 583 et seq.
and 589.

' Depending on the case, the different Member States had to pass transposition
provisions both as the State where the company’s management is headquartered
and as the State that remits to the corresponding workers’ representatives. This
explains why the different national transposition provisions are multiply intert-
wined, cf. I. ScumipT, Betriebliche Arbeitnehmervertretung insbesondere im Euro-



398 Collective bargaining in Europe

subsidiarity is also heeded insofar as the Directive on the European
works council stipulates that the European bodies representing work-
ers are to be established, first and foremost, through bargaining and
agreement, for which in these cases the partners are exempt from
much of the obligation to comply with the legal standards of the
Directive and the national transposition provisions.

To this respect, the Directive envisages the European works coun-
cil agreements as a specific type of agreement which, in accordance
with the Community objectives of the Directive, have a transnational
effect. Thus, European works council agreements can be either the
establishment agreements laid out in articles 13 and 6 paragraph 2 of
the Directive (including extension agreements), or agreements reached
between representative workers’ bodies established in this way and
already in operation and the undertaking’s central management (Eu-
ropean works council agreements in the strict sense).

Below we will first present first the legal types of these agree-
ments based on criteria pre-established by the Directive (2). Then we
will take a look at what importance these agreements have in practice
and what contents are regulated in them (3). After that we will clear
up the general approach of the Directive (4) and we will finish by
trying to define the nature and legal effects of these agreements (5).

2.1. Agreements for the establishment or extension
of European works councils (‘creation agreements”),
as per articles 13 and 6 of the Directive

Depending on when they are signed, the Directive distinguishes
between two types of voluntary agreements for the creation of Euro-
pean works councils: the type stipulated in article 13 of the Directive
and the type described in article 6 of the same.

When the parties have signed a European works council agreement
before the transposition period established in article 14 paragraph 1

pdischen Recht, RdA, 2001, special supplement 5, pp. 12 et seq., 13; this made
the coordination of transposition measures necessary to achieve notional unifica-
tion, a task that the Member States entrusted to expert delegates and was coordi-
nated by the European Commission, cf. BuscHak, EU-Richtlinie zum Europdischen
Betriebsrat, in: Arbeitsrecht im Betrieb (henceforth, AiB), 1996, pp. 208 et seq.,
in BLANKE, EBRG-Kommentar, 1999, Appendix I, pp. 345 et seq., there is a chart
of the national transposition provisions; exposition in KOLVENBACH, Europdische
Betriebsrdite, NZA 2000, pp. 518 et seq.; on the transpositions in Italy, France and
Spain, cf. ZoppoLI (ed.), L attuazione della Direttiva sui Comitati aziendali europei:
un’analisi comparata, 1998.
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of the Directive has expired; that is, before 22-9-1996 (or, in keeping
with article 4 paragraph 1 of the extension Directive, before 15-12-
1999), the undertakings in question can avoid, as per article 13 of the
Directive, the validity of the same. These agreements that disqualify
the Directive’s application must only comply, in keeping with article
13 paragraph 1 of the same, with the minimum requirements to be
extended to all the workers in all the Member States and to envisage
the transnational information and consultation of workers. In article
13 paragraph 2, the Directive also grants “the parties” the right to
extend those agreements by virtue of a joint decision to this respect.

If by this date an agreement has not been signed, in accordance
with article 13, the European works council should be constituted in
line with the mandatory procedural provisions laid out in the Direc-
tive (agreement in accordance with article 6). In this case, the Euro-
pean legislator has opted for consensus and once again gives priority
to solutions chosen through bargaining: an agreement that is reached
in this way prevents a European works council from being set up by
operation of law, as per the transposition provisions laid out in article
7 of the Directive in relation to the annex of the same. However, the
minimum procedures and content (in accordance with article 5 par-
agraphs 3 and 1, article 1 paragraphs 1 and 2, article 6 paragraph 2
of the Directive) of those agreements are strictly predetermined by
the Directive .

The parties to the agreement envisaged in article 13 paragraph 1
of the Directive may be, on the workers’ side, both national workers’
representative bodies as well as trade unions or also mixed organs of
multinational composition made up of representatives, from unions
or companies, elected or delegated by the workers'>. On the other
hand, for agreements stipulated in article 6 of the Directive, the first
step is to establish, by the initiative of the workers or the company’s
central management, an agreement about the constitution of the
European works council. This bargaining committee should be made
up of at least one workers’ representative from each member Country
where the undertaking or group of undertakings has at least one es-
tablishment (article 5 paragraph 2 of the Directive).To date *, in al-

""I. Scumt, RdA, 2001, special supplement 5, pp. 12 et seq., 17 et seq. uses,
to characterize these agreements as per article 6, the term “law-blocking” agree-
ments, versus the “law-inhibiting” agreements laid out in article 13.

2 Ch. MULLER, EBRG-Kommentar, 1997, §41 number 5; BLANKE, EBRG-
Kommentar, 1999, §41 numbers 6 et seq. with empirical references; to this respect,
also see section 3.1 further below.

" Article 13 of the Directive “truly introduces in European law, for the first
time, something “revolutionarily new”, says HEINZE, Der europdische Betriebstrat,
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most all of the Member States’ legal systems, there are no agreements
of this type that go beyond the scope of validity of the respective
national law "*. The fact that the Directive expressly recognises their
validity, and even attributes inhibiting effects of the law to them both
in terms of Community law as well as national law, is a first step in
the creation of a system of genuinely European collective agree-
ments "°. In view of the inhibiting character of Community law, the
interpretive authority of the European Court of Justice, which is lack-
ing in accordance with the content of article 234 TEC, is a shortcom-
ing that should be addressed immediately '°.

2.2. Agreements between the European works council
and the management: European works council agreements
in the strict sense

a) Criteria established by the Directive on informing
and consulting

Once the European works councils have been set up — whether
it be via those mentioned agreements in keeping with articles 13 or
6 of the Directive, or in accordance with the applicable legal model
subsidiarily laid out in article 7 with regard to the annex — its task
will be to represent the interests of the workers in those Community-
scale multinational companies when dealing with transnational mat-
ters. The Directive and its provisions for transposition to the Member
States’ legal systems do not indicate how this representation of inter-

in: Die Aktiengesellschaft (AG), 1995, pp. 385 et seq. and 393; to this respect, the
Spanish legal situation is clearly an exception, cf. SCHNELLE, Der Europdische
Betriebsrat in Spanien, 1999.

" KORTGEN, Der Tarifvertrag im Recht der Europdischen Gemeinschaft, 1998,
p. 172; DAUBLER, Mitbestimmung - ein Thema fiir Europa?, in: Kritische Justiz, 1/
1990, pp. 14 et seq. and 28 et seq.; according to Déubler, those agreements aimed
at the establishment of European works councils or economic committees and
“European collective agreements” were already permitted by EC law as per article
118b (now 139 paragraph 1) TEC; likewise DAUBLER, Die Vereinbarung zur
Errichtung eines europdischen Betriebstrats, FS Schaub, 1998, p. 95, 101 et seq.,
of a different opinion about the meaning of the principle of subsidiarity, KEMPEN,
KritV, 1994, 13 et seq., 40, as well as in general for a lack of a “European
collective agreement law” 1. Scamipt, RdA, 2001, special supplement 5, pp. 12 et

seq. and 15.
15 SCHIEK, Europdische Betriebsvereinbarungen, RdA, 2001, pp. 218 et seq.,
p- 228.

' HoLaND, Partnerschaftliche Setzung und Durchfiihrung von Recht in der
Europdischen Gemeinschaft, in: Zeitschrift fiir internationales und ausldndisches
Arbeits-und Sozialrecht (ZIAS), 1995, pp. 425 et seq., 435.
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ests should be made. They establish — especially in the subsidiarity
rules mentioned in article 7 paragraph 1 in relation to the appendix
of the Directive, which are applicable in the event that negotiations
between the central management of the company and the workers’
representatives is rejected, or that once three years have passed '’ these
negotiations have not produced any results, and bring about the con-
stitution of a European works council by operation of Law — only
the minimum procedural and content requirements for the participa-
tion of European works councils that should comply with the subsid-
iarity provisions of the national transposition laws (article 7 para-
graph 2)'%.

In accordance with this, the intervention of workers’ representa-
tion bodies, envisaged in a legally binding way, is limited to a annual
meeting with the central management, to inform and consult about
the company’s economic situation and its prospects (annex to the
Directive, num. 2). Only in extraordinary cases which have consid-
erable repercussions for the workers, or for example, when the un-
dertaking, business or essential parts of these are going to be relocated
or shut down, or in the case of mass dismissals, will an extra meeting
will be held, upon request of the workers’ representatives, to provide
information and maintain communication with the company’s man-
agement (annex to the Directive, num. 3). The workers’ representa-
tives should inform the workers of the company, in the proper man-
ner, about the contents and results of the information provided by the
central management and the consultations made with it. When a
European works council is established by agreement between the
parties, it will be possible to put aside —both in favour of and to the
detriment of the workers— these minimum provisions about the in-
tervention of the workers’ representation body envisaged as a subsid-
iary solution.

'7 2 years in Norway, as per the Agreement on social partners in Norway, cf.
BLANKE, EBRG-Kommentar, §21 number 20.

'8 For KRrIMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001, numbers 628 et
seq., in these cases — whether or not these occur depends solely on the behaviour
of the company’s management— and the “National rights about the internal forms
of companies” should be applied. According to him, the subsidiarity provisions of
the directive will only be applied in the event that these national provisions do not
offer workers comparable protection. For this reason, always according to him, in
these provisions we are “from the dogmatic point of view faced with a ‘double’
subsidiarity”. In my opinion, this sceptical interpretation contradicts the content of
article 7 paragraphs 1 and 2, which does not remit to national Rights about the
internal form of companies, but to the subsidiarity provisions of national transpo-
sition laws which should be enacted in accordance with the highly detailed pro-
visions in the directive’s annex.
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b) The purpose of informing and consulting

Informing and consulting the workers of the companies is not an
end in itself. It makes it possible, before the company’s management
makes especially important decisions for the workers, for them to
assert their interests and encourage that they be taken into account.
According to legal reason 12 of the Directive, this is particularly
necessary when the decisions that affect the workers are made outside
the Member State where they work. The Directive demands that the
workers or their representatives be informed with adequate advance
notice and extension, before the company’s management makes de-
cisions that affect them (legal reasons 19 and 20). This is a precon-
dition for an exchange of opinions between the parties, invested with
real content which can lead to, where appropriate, practical conse-
quences. Thus, it is hoped that “social dialogue” between the parties
in community-scale undertakings will be promoted (legal reason 3).

c) Attending to the workers’ interests via the signing
of agreements

The way in which, when appropriate, workers’ interests are taken
into consideration is not legally predetermined. This may be deter-
mined by the unilateral decision of the management. However, many
times it is the product of an agreement reached by the company’s
management and the workers’ representatives. Even when the Direc-
tive —unlike what occurs with other provisions of Community law,
such as the Directive on mass dismissals ' or the Directive on the
transfer of undertakings *°, which also provide for the participation of
workers’ representatives in company matters through information and
consultation — does not expressly stipulate it, the sense and objective
of the European works councils’ intervention is, here also, for an
understanding to be reached with the company’s central management
about the content of the decision to be made which adopts the form

' 75/129/EC of 17-2-1975, OJEC L 048/29 of 22-2-1975, consolidated by
directive 98/59, OJEC L 225/16 of 12-8-1998. According to article 2 paragraph
1 of the directive, consulting before a mass dismissal is to be made “with a view
to reaching an agreement.”

2 77/187/EC of 14-2-1977, OJEC K 61/26 of 5-3-1977, consolidated by
Directive 2001/23/EC of 12-3-2001. OJEC L 82/16 of 22-3-2001. Article 6
paragraph 2 of the directive on the transfer of undertakings requires that if
companies should decide to transfer, the transferor and the transferee must consult
the workers’ representatives about any measures that might affect the workers “with
the goal of reaching an agreement.”
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of an agreement”'. In this case we would be dealing with «European
works council agreements» in the strict sense.

Going beyond the Directive, in its §§41, 17 et seq., the German
transposition law (Law on European Works Councils, EBRG) envis-
ages, in addition to establishment and extension agreements, the pos-
sibility of other agreements between the European works council and
the central management. This is the case, for example, of the
modification of agreements, in accordance with articles 13 and 6 of
the Directive, to adapt them to structural modifications in the com-
pany and modifications in the number of workers made at a later date
(§841 paragraph 4, 18 paragraph 1 number 6 EBRG) and agreements
between the central management and the European works council by
operation of Law about the periodicity and place for information and
consultation meetings, as laid out in §27 paragraph 1 sentence 3
EBRG, and about the bargaining of an establishment agreement as per
article 6 of the Directive (§17 EBRG) in accordance with §37
EBRG*.

In virtue of these regulations and the objective of workers’ par-
ticipation laid out in the Directive, the European works council agree-
ments in the strict sense between the European works council and the
central management are generally considered in the German debate as
legal on principle. And this — despite the weak assumption that the
contents of agreements of this type are fair, whose compliance cannot
be forced legally or in fact — also when they are not only limited to
“formal” matters such as questions related to management, the as-
sumption of costs, the intervention of experts, etc. but they are also
extended to matters that require regulating which affect the working
conditions of the workers of Community-scale undertakings and group
of undertakings *. Even so, it is widely debated whether in the estab-
lishment agreement, the European works council can also be granted
real co-determination rights**. Those that think this is not possible

2! Cf. Scuiek, RdA, 2001, pp. 218 et seq., 228 et seq.

2 The European works council, by operation of law, has, as stipulated in §37
EBRG (coinciding with numbers 1 et seq. of the directive annex), the right and
responsibility to make a decision four years after the meeting where conversations
with the central management were initiated about the bargaining of a European
works council agreement. If a positive decision is made, the European works
council will have, in addition to its function as a European works council, the legal
status of a bargaining committee, cf. BLANKE, Anhang II:EBRG, in: DUWELL (ed.),
Betriebsverfassungsgestz, 2002, §37 number 1.

# Scurek, RdA, 2001, pp. 218 et seq., 223; with certain doubts DAUBLER, Die
Vereinbarung zur Errichtung eines Europdischen Betriebsrats, FS Schaub, 1998,
pp- 95 et seq., 111.

* This is indeed possible, given the ample autonomy to reach agreements and
the idea of participation underlying the directive and the German law of transpo-
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back up their negative opinion either by mentioning the purpose of
the Directive and the EBRG, which does not indicate the creation of
a co-determination code, or by arguing that the concession of real co-
determination of rights is not supported by the concession of powers
in article 2 paragraph 2 of the Social Policy Agreement (now: article
137 paragraphs 1, 2 TEC: information and consultation), unlike that
laid out in article 2 paragraph 3 of the Social Policy Agreement (now:
article 137 paragraph 3 TEC: co-determination) *.

3. THE PRACTICAL RELEVANCE OF EUROPEAN WORKS
COUNCIL AGREEMENTS: NUMBER AND ESSENTIAL
CONTENT

3.1. Agreements for the establishment and extension
of European works councils in accordance with article 13
of the Directive

Currently, there are detailed evaluations of the agreements des-
tined to the creation of European works councils, especially corre-
sponding to the initial phase of this first collective labour law insti-
tution in Europe. During this phase, the agreements referred to in
article 13 of the Directive have been favoured. As a result, the Com-
munity rules and the national transposition provisions have almost
never been applied (“inhibiting” agreements of the Law). The follow-
ing explanation refers, unless otherwise indicated, to empirical stud-
ies corresponding to that period.

a) Number and type

The practical applicability of the Directive has been evidenced by
the signing of approximately 400 European works council agreements,

sition, argues BLANKE, EBRG-Kommentar, 1999, §18 number 12; the same con-
clusion is reached, although without providing clear support, by KRIMPHOVE,
Europdisches Arbeitsrecht, 2nd ed., 2001, number 666; on the legality by principle
of the concession of co-determination rights, see (regardless of the problems of
union policy) DKK-DAUBLER, BetrVG-Kommentar, 8th ed., 2002, §18 EBRG num-
ber 13; of a different opinion, Schiex, RdA, 2001, pp. 218 et seq., 234; JOST,
in RicHARD/WLOTZKE (eds.), Miinchener Handbuch zum Arbeitsrecht, 2nd ed., 2000,
§366 number 103.

» On this debate over the legal basis of the directive, cf. Goos, Kommt der
Europdische Betriebstrat?, NZA, 1994, pp. 776 et seq.; HEiNze, AG 1995, pp. 385
et seq., 393 et seq.
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in accordance with article 13 of the Directive, before the transposi-
tion period to national legal systems expired on 22-9-1996. Compa-
nies’ eagerness to enter into voluntary agreements, in order to avoid
the validity of the mandatory rules contained in the transposition
provisions, is shown by the fact that a third of these “agreements
provided for in article 12" were signed immediately before “the doors
were closed” in September 1996 *°. Since then, up to the end of 2001,
280 new agreements have been signed, mostly in accordance with
article 6 of the Directive; that is, through bargaining with the bar-
gaining committee *’. Each year there are approximately 60 new agree-
ments. As such, right now there are, in the over 1,850 undertakings
and groups of undertakings subject to the Directive, approximately
700 European works councils.

In short, it is worth highlighting that of the approximately 700
European works councils that currently exist, almost all of them are
based on the so-called “voluntary” agreements, most of these being
agreements in accordance with article 13 signed before 22-9-1996.
There are European works councils in approximately 40 percent of
the undertakings and groups of undertakings subject to the Directive.
This relatively high rate of coverage gives a good mark to the appli-
cation of the principle of subsidiarity sought by the Directive.

b) Undertakings and workers subject to the Directive

The undertakings and groups of undertakings required to estab-
lish European works councils employ around 16 million workers, that
is, approximately 10 percent of the workers in the European Union.
Until now, European works councils have mainly been set up in large
groups of companies with over 10,000 workers. Thus, approximately
10 million workers, or approximately 66 percent ** of workers in the
European Union, are represented by European works councils.

The country with the most companies required to set up European
works councils is Germany (414), followed by the United States (237),

% Cf. MARGINSON/GILMAN/JAKOBI/KRIEGER, Negotiating European Works Coun-
cils: An Analysis of Agreements under Article 13, in: EUROPEAN FOUNDATION FOR THE
IMPROVEMENT OF LIVING AND WORKING CONDITIONS IN THE EUROPEAN COMMISSION
(ed.), 1998, p. 14; for a more summarised version, MaRrRGINSON; EWC Agreements
Under Review: Arrangements in Companies Based in Four Countries Compared,
in TRANSFER, 3/1999, pp. 256 et seq.

" LEcHER/PLATZER/RUB/JUNZ, JATbR, 38/2001, pp. 55 et seq., 59.

# 66 percent in the original; the author must have meant 6 percent (translator’s
note).
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Great Britain (237), France (148), the Netherlands (112), Sweden
(99) and Switzerland (94)*. Thus, many groups of undertakings or
undertakings subject to the Directive have their central management
located outside the 18 member States in the sense of the Directive *°.
The distribution by sectors of the companies required to establish
European works councils shows the following: the most affected are
the metalworking and electronics industry (550; there is a European
works council for 220 of them)?', followed by the chemical industry,
the service sector, the construction industry and the food and bever-
age industry.

c) Distribution of European works council agreements
by countries and sectors

According to the study made by the European Foundation in
Dublin in 1998 **, 64 percent of all agreements signed until that mo-
ment affected multinational companies with head offices in Germany
(89 companies in total), Great Britain (58), the United States (59) and
France (42). The highest percentage with respect to European works
council agreements in proportion to the companies subject to the
Directive is reached by Belgium, with 80 percent (17 companies). In
Finland, Sweden and Norway, that percentage was between 40 and 50
percent, while in France, Germany and Italy it was around 33 percent.
It was clearly lower, at 20 percent or less, in Denmark, the Nether-
lands and Spain ™.

¥ Data taken from KreBe/Junz, JarbR, 38/2001, pp. 55 et seq., 59.

* This makes one think that there has been a widespread acceptance of the
intentions of the directive, even beyond the circle of the Member States. It is
evident that in multinational companies, the interest in employment relationships
based on cooperation is more widespread than what might be expected in virtue
of the different traditions, in part highly loaded with disputes, in the cultures of
national co-determination. This is also shown by the fact that the geographic scope
of the European works council agreements is frequently extended far beyond the
circle of the Member States. Four agreements are extended to all the branches and
thus establish real workers’ committees in the entire group on an international scale.

31 Of the 220 European works councils in the metalworking industry, 71 are
coordinated by the German metalworkers’ union (IG Metall) by delegation of the
European Federation of Metalworkers’ Unions (EMB). Among them there are also
workers’ committees that have their headquarters outside the EU, for example
Compaq, Ford and General Motors.

3 MARGINSON et al., 1998; summarised in MARGINSON, TRANSFER, 3/1999, pp.
256 et seq.

* The disproportionately high number of agreements signed in British com-
panies is especially striking: in that country, despite the fact that the directive was
not applicable at first due to the opting-out of the Thatcher government, European
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The sector where most European works council agreements were
signed was the metalworking industry (35 %) followed by the chem-
ical industry (17 %) and the food and beverage sector (12 %). All in
all, in the production sectors, notably more European works council
agreements were signed (80%) than in the service sector (13%). Of
the service sector agreements, more were signed in the banking and
financial services branch (in both cases there were agreements in
roughly 25% of affected companies), while in the commercial sector,
European works council agreements were only signed in one out of
10 affected multinational companies. This disparity between the pro-
duction and service sectors with respect to the frequency of European
works council agreements gives us a clear idea of the differences in
the degrees of organization of the respective trade unions and the
strategies and influence possibilities of the same, as well as differenc-
es in corporate identity in each area. If we compare the distribution
of the European works council agreement by sectors with the corre-
sponding countries, detailed conclusions can be drawn about the rel-
ative influence and industrial strategy of the trade unions and com-
panies in each country in each sector (thus, for instance, in Germany,
a disproportionately higher number of agreements have been signed
in the metalworking and chemical industries, whereas relatively few
have been signed in the food and beverage industry)*.

d) The model of participation of the European workers’
representation bodies, according to the conception
of the Directive and in the agreements

The opening-up of procedures and contents of the criteria estab-
lished by the Directive essentially rests on two reasons. First, atten-
tion has been given to the demands with the greatest possible flexi-
bility presented by the workers. This group had already rejected the
obligatory establishment of a European works council in the company

works council agreements have been signed, pursuant to article 13, in over 50
percent of the affected undertakings. The reason for this percentage, much higher
than the corresponding percentage in, for instance, German and French companies
(30 percent in both cases), probably lies in the fact that insecurity reigned in British
companies, due to the lack of workers’ representation structures in Great Britain,
as to how the bargaining committee should be formed after the closing date. The
irrelevance of the Government’s negative attitude on social policy faced with the
directive is also shown by the fact that 63 percent of all agreements signed
according to article 13 before the directive was extended to Great Britain and
Northern Ireland included establishments or undertakings located in Great Britain.
* Cf. MARGINSON et al., 1998, p. 11.
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headquarters as a single model of representation for the workers.
Second, it was necessary to leave some manoeuvring room for the
transposition of the Directive to the legal systems of each Member
State, so the Directive could be adapted to each national tradition
with respect to employment relations and especially the co-determi-
nation of workers.

In practice, it has been shown that the first reason was, to a large
extent, unreal: in approximately 90% of the agreements, central
European works councils are provided for. This is how important the
second reason has taken on: the type of European works council
adjusts, to a large extent, to the national co-determination culture
prevailing in the headquarters of each undertaking or group of under-
takings *°.

The subsidiary requirements laid out in article 7 in relation to the
annex of the Directive about the “European works council by oper-
ation of Law” to be established in the event that all attempts at bar-
gaining conclude without producing any result, follow the German-

% Cf. the empirical analysis of 386 European works council agreements of a
total of 25 countries in MARGINSON et al., 1998; also the database of the European
Trade Union Federation regarding 353 agreements and their assessment by: Davip,
Guide de présentation de la base de dones de accords sur les Comités d’Enterprise
Européens et Radioscopie de 353 accords de mise en place d’instances européen-
nes d’information et de consultation, a paper by the Unité d’Assistance Technique
of the European Trade Union Federation, Brussels, December 1997; other demons-
trations and analyses of the agreements according to article 13 can be seen in:
WiLLs, Making the best of it? Managerial attitudes towards, and experiences of,
European works councils in UK-owned multinational firms, Department of Geogra-
phy, University of Southampton, Highfield, Southampton, SO171BJ, January 1998;
idem, The Experience and Implications of European Works Councils in the UK, loc.
cit, January 1998; with regard to Nordic countries, cf. KNUDSEN/BRURNI, European
Works Councils in the Nordic Countries: An Opportunity and a Challenge for Trade
Unionism, in the European Journal of Industrial Relations, 1998, pp. 131 et seq.;
EuroprAiscHE KomwmissioN (ed.), Soziales Europa, supplement 5/95, with 51 agree-
ments, texts and analyses; GEISSLER completes the agreements published in Soziales
Europa, supplement 5795, with 40 additional agreements, only texts; EUROPEAN
FOUNDATION FOR THE IMPROVEMENT OF LIVING AND WORKING CONDITIONS IN THE
EuropEAN ComwmissioN, Working Paper num. WP/96/65EN, Dublin, September
1996, with the provisional analyses of 111 agreements; numerous references to
previous expositions and studies are contained in the works of Keller, Jaeger,
Niedenhoff, Nagel, Lecher/Platzer, Gerstenberger-Sztana, Buschak, Fulton, Geiss-
ler/Krieger, Buchholz and Kostler, in: WSI-Mitteilungen, 8/1996 and by Danis/
Hoffmann, Krieger/Benneton, Bélier, Dolvik, Fulton, Savoini, Richard and Gohde
in: TRANSFER, 2/1995; about the types of co-determination cultures, cf. MARGIN-
SON et al., pp. 8 et seq.; on the forms of co-determination in the Member States,
in detail, cf. PicHot, Employee representatives in Europe and their economic
prerogatives, Report conducted for the European Commission, with no indication
of place, pp. 17 et seq., and LEcHER, WSI-Mitteilungen, 1998, pp. 258 et seq., 259.
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Dutch model, providing for a European works council made up solely
workers’ representatives. However, in practice, the Franco-Belgian
model predominates in European works council agreements, by
which, as a general rule, a representative from the central manage-
ment assumes the role of president or director. Two-thirds of the
agreements (almost all of them in Belgium, France, Great Britain,
North America and Asia) stipulate a mixed European works council
comprised of workers’ representatives and employer’s representatives.
This is the case even in the over 40 percent of the agreements which
affect undertakings whose main headquarters are located in countries
within the German-Dutch legal area. The reason for this surprisingly
sharp deviation from the model of subsidiary provisions, even in
countries with representation bodies exclusively made up of repre-
sentatives chosen by the personnel, probably lies, on one hand, in the
employers’ tendency to exert influence on the management of the
European works council and to be able to control it, even if, on the
other hand, this phenomenon can probably also be explained by the
unions’ desire to protect already existing, relatively strong national
co-determination rights: the corporate composition of the European
works council would stress, then, the peculiar status of this body, so
that it is no longer seen as a competitor to the workers’ national co-
determination bodies *.

e) Parts of the European works council agreements, number
of members and composition of the European works councils

In the establishment of the European works councils during the
so-called article 13 phase, that is, 22-9-1996 (or until 15-13-1999 in
the case of companies that were required to establish them due to the
amplification of its validity to Great Britain and Northern Ireland),
the European and international trade union organizations carried out
the main task of organization and coordination. This is reflected in
the fact that almost half of the agreements (45%) were signed, on the
workers’ side, by trade unions?’. In 34 percent of the cases, the Eu-
ropean works council agreement was signed by members of work-
ers’ committees (including group enterprise committees and to some
extent, already-existing European works councils) and in another

* See  MARGINSON et al., 1998, p. 20.

* This emphasises the huge real importance of unions in the process of setting
up European works councils, and shows a striking comparison with the fact that
neither the Directive nor, for example, the German EBRG provide for this trade
union intervention.
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37%, by other workers’ representatives (in some cases in an addition-
al manner).

Most of the agreements (51%) stipulated that the European works
council would be made up of between 11 and 20 members. In 25%
of the cases, the number of members was between 20 and 30, and in
18 percent, between 3 and 10 and in 6%, over 30. The minimum
number of members was three workers’ representatives and as many
as 60, although in all cases, these numbers correlated with the size of
the company. The chemical industry often has particularly large
European works councils**.

In most of the agreements according to article 13 that were an-
alysed, the distribution of positions on the European works council
is specified, in relation to the countries where the multinational com-
pany operates. To that end, two principles are followed: first, the
number of positions per country is globally assigned in the agree-
ment, and second, it depends on the number of workers in each State
or branch. At times, the resulting distribution of positions it is later
corrected by adding members corresponding to certain countries or
business units (according to, for example, the country where the
company has its headquarters or most of its employees, groups of
States that otherwise wouldn’t meet the minimum quorum of repre-
sentatives, or independent representatives from specific business sec-
tors). Pursuant to the Directive and all the national transposition
provisions, in distributing the positions on the bargaining committee
and the European works council, the principle of representativity is
given priority over proportionality, thus assigning a position to each
country where the multinational undertaking operates, regardless of
its size . The remaining positions are distributed depending on the
number of workers in each member State. Given that in the national
transposition provisions, the number of positions on the bargaining
committee is set at a maximum of 31, this usually means, in the case
of companies with workers in several of the 18 member States, that
these bodies are much more multinational than they would be if they
were composed according to the number of its workers in each coun-
try in a strictly proportional way. Against these predetermined legal
criteria, the analysis of the available agreements according to article
13 reveal that the principle of proportionality has been applied much
more than the principle of representativity *.

¥ MARGINSON et al., 1998, p. 31; Davip, 1997, p. 15.
¥ Cf. the chart offered by BLANKE, EBRG-Kommentar, 1999, pp. 353 and 360.
“ MARGINSON et al., 1998, p. 34 et seq.
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It is not unusual (17%) for agreements to grant external partic-
ipants the status of members of the European works council with equal
rights. In nine out of every 10 cases, they are union delegates.

f)  The European works councils’ right to information,
consultation and bargaining, type and frequency
of meetings, operating expenses of European works councils

Almost all the agreements pursuant to article 13 expressly stress
that their main objective is the information and consultation of work-
ers. On some occasions, the concept of consultation is clarified,
making reference in most cases to dialogue and the exchange of
opinions *'. Some agreements take this a bit further and, for example,
include the right to make recommendations and proposals (4% of the
agreements), or to grant the European works council bargaining
powers for certain matters (2%).

The vast majority of agreements contain a list of issues which the
European works council should be informed about, and about which
an exchange of ideas should take place between the management and
workers’ representatives; this list of issues about which they should
be informed adapts, more or less strictly, to the criteria pre-estab-
lished by the Directive.

The same can be said about the type and frequency of meetings
with the central management of the company. The vast majority of
agreements (87%) stipulate that the European works council can meet
with the central management once a year for information and consul-
tation purposes, and provide for the possibility of an additional extra
meeting when unusual events occur. In 13% of the agreements, two
regular meetings a year are stipulated, plus one facultative extra
meeting. It should be noted that in Nordic countries, and especially
in the financial sector, two annual meetings have been agreed in al-
most twice as many (25%) cases than in the remaining countries or
sectors. It is evident that in the financial services sector, European
works councils are considered as an opportunity to create a transna-
tional business culture **.

Approximately 85 percent of the agreement expressly grant the
European works council the right to an internal preparatory meeting

' On the following: MARGINSON et al., 1998, pp. 25 et seq.; Davip, 1997, pp.
17 et seq.
2 MARGINSON et al., 1998, p. 52
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without employers’ representatives, and approximately 22 percent also
grant it the right to a subsequent follow-up meeting. Over half of the
agreements (62%) also provide for —especially for extra information
and consultation meetings and for any contacts with the central man-
agement carried out between the two formal meetings— a smaller
committee, made up of members of the European works council.
When the European works council is comprised of both workers’ and
employers’ representatives, the smaller committee should reflect this
joint composition.

In 97% of the agreements, the management is expressly required
to cover the expenses of the European works council’s activities.
Three-fourths of the agreements stipulate that the workers’ repre-
sentatives have the right to be exempt from carrying out their ha-
bitual tasks —while still getting paid— whenever necessary; 86%
require the company’s management to cover travel and accommo-
dation expenses; 78 percent, the cost of translators and interpreters;
and 50%, expenses derived from the intervention of an expert. Who
must cover general office and administrative expenses is only men-
tioned in 22% of the agreements. In 10 % of the agreements, the
European works council is allocated a budget which it is allowed to
administer itself*.

3.2. Establishment agreements in accordance
with article 6 of the Directive

In addition to the 400 agreements pursuant to article 13, exhaus-
tively studied and analysed, there are approximately 300 additional
European works council agreements signed in accordance with article
6. For these, on the workers’ side, a bargaining committee was re-
quired to participate, specifically set up to bargain the agreements
with the company’s central management and which, in accordance
with the majority of transposition laws, it must be composed of
workers’ representatives of all the Member States where the under-
taking or groups of undertakings has a business *.

To date, there have been no detailed studies about agreements
signed during this phase. The formalization of the bargaining proce-
dure, greater than that which is stipulated for the signing of agree-

“ MARGINSON et al., 1998, pp. 72 et seq.

* On the differences between transposition provisions, see BLANKE, EBRG-
Kommentar, 1999, §10 numbers 14 et seq., and in the same text, Appendix I,
table 5.
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ment under article 13, draws out the agreement bargaining phase.
Even so, the agreements pursuant to article 6 are usually drawn up in
more detail than those signed according to article 13, and generally
guarantee a higher level of rights for the workers. This especially
affects the economic and material allowance of the European works
councils, the frequency of their information and consultation meet-
ings with the central management and the amplification of the spec-
trum of issues to be addressed in them in areas such as, for example,
the environment, safety and health, training and ongoing training or
equal opportunity, the express establishment of the European works
council’s right to hold additional meetings, especially preparatory
and follow-up ones, or the express assignment of rights to receiving
training **.

3.3. Agreements between the European works council
and the management: European works council agreements
in the strict sense

Comparative studies on the orientation and way of working of
European works councils** have shown that European works coun-
cils frequently evolve with surprising swiftness, going beyond the
function of information and consultation assigned in the Directive,
until they become real partners of the management during negoti-
ations, having substantial influence on the company’s decisions. In
different specific cases, the activities of the European works coun-
cils go far beyond that of bargaining —which is often on the top
of the agenda — of a set of agreements about “soft” issues such as,
for instance, the establishment of a social charter or codes of con-
duct, safety and health in the workplace, equal opportunity, the right
to receive information, trade union rights, etc. *” Thus, for example,
thanks to the intervention and mediation of the European works

* Cf. KLeBe/Kunz, JArbR 38, 2001, pp. 55 et seq., 62; I have also confirmed
this through my own experience in advising the setting-up of European works
councils.

“ Cf. in particular the examples gathered in LECHER/NAGEL/PLATZER (eds.),
Konstituierung der Europdischen Betriebsrite — Vom Informationsforum zum
Akteur? Eine vergleichende Studie von acht Konzernen in den Lindern Deuts-
chland, Frankreich, Grofbritannien und Italien, 1998; LECHER/PLATZER/RUB/WEI-
NER; Europdische Betriebsrite — Perspektiven ihrer Entwicklung und Vernetzung.
Eine Studie zur Europdisierung der Arbeitsbeziehungen, 1999; LECHER/PLATZER/RUB/
WEINER, 2001; KLEBE/ROTH, Die Gewerkschaften auf dem Weg zu einer internatio-
nalen Strategie? Am Beispel der Automobilindustrie, in: Arbeitstrecht im Betrieb
(AiB), 12/2000, pp. 749 et seq.; KreBe/Kunz, JarbR 38/2001, p. 55 et seq., 63.

7 Examples in KreBe/Kunz, JArbR 38/2001, pp. 55 et seq., 63.
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council, already planned relocations in production have been avoid-
ed or their importance and repercussion has been significantly re-
duced, outsourcing plans have been dropped, social plans have been
negotiated, bargaining has been initiated on the concession of com-
pensation to workers who perform their duties in their own homes
and new joint bodies have been set up, such as, for example, the
“European observatory” for the improvement of safety and health
in the workplace in the Italian chemical and energy group ENI*,
Especially in relation to intense company restructuring in the auto-
mobile industry, a series of spectacular agreements have been
reached in recent years with the participation of European works
councils, trade unions and company management, which among
other things stipulate ample regulations designed to secure workers’
rights, such as guarantees of acquired rights, prolongation of the
compulsoriness of collective agreements or the right to return to
work in the event of company split-ups or mergers. In BMW-Rover
and the Vauxhall factory in Luton, already planned shut-downs have
even been able to be avoided .

The prerequisite for the successful signing of these agreements
has always been the intense involvement —even to the point of threat-
ening and the carrying out of collective dispute measures** —of the
corresponding trade unions. Thus, the European works councils’ new
role as the transnational partners of the central management of under-
takings and groups of undertakings represents a big challenge for the
coordination and collaboration of trade unions on the European scale.
At the same time, progress made in this coordination and collabora-
tion will have decisive influence on the chances for European works

* Cf. the specific examples mentioned in LECHER/NAGEL/PLATZER (eds.), 1998;
LECHER/PLATZER/RUB/WEINER, 2001; KrLEBE/RoTH, AiB, 12/2000, pp. 749 et seq.;
Kiese/Kunz, JArbR, 38/2001, p. 55; Schiek, RdA, 2001, p. 218.

4 Krese/RotH, AiB, 12/2000, pp. 749 et seq.; KrLeEee/Kunz, JArbR 38/2001,
pp- 55 et seq., 63 et seq.; ROPER, Europdischer Streik bei GM-Europa, EuroAS 5/
2001, pp. 87 et seq.

% Negotiations about the European-scale framework agreement signed on 6-
7-2000 on the occasion of the alliance between General Motors and Fiat — which
in the case of outsourcing parts of the company stipulates, among other things,
that the collective agreements will remain valid also for new hires, the subsistence
of workers’ representation bodies and the right to return to the previous emplo-
yer— were accompanied by strikes in the Open factories in Bochum, Kaiserslauern
and Riisselsheim, cf. KreBe/Roth, AiB, 12/2000, pp. 749 et seq., 753 et seq.; a
bit later on, GM’s planned closing of the British Vauxhall factory in Luton was
prevented by a European-scale warning strike of over 40,000 workers in 6
European countries, and 5-3-2001 a framework agreement was signed between the
management of GM-Europe and the European works council (“European workers
forum”) to guarantee an industrial site that satisfied, to a large extent, the workers’
demands, cf. Roper, EuroAS, 5/2001, pp. 87 et seq.
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councils to become partners of the company management, on equal
footing with it.

Overall, praxis shows that the information and consultation of
European works councils, despite their weak legal configuration, are
more than just “rhetoric of participation”: they can bring about an
effective exertion of influence and practical intervention in the deci-
sion-making process, which have produced results perfectly compa-
rable with the legally guaranteed co-determination of workers, for
example according to the German Law model on the internal scheme
of companies. This comparatively strong effectiveness of the weak
participation rights of workers’ representation bodies on the Europe-
an level is surprising, and it contradicts the scepticism, widespread in
Germany, about the harmonisation of worker co-determination. This
requires explanation.

4. THE DIRECTIVE ON EUROPEAN WORKS COUNCILS’
CONTRIBUTION TO EUROPEAN LEGAL
HARMONIZATION: THE CREATION OF A EUROPEAN
CULTURE OF BARGAINING AND CONCLUDING
AGREEMENTS

4.1. The primacy of agreements in creating of European works
councils: bargaining in the shadow of the law

The Directive on European works councils pursues the objective
that as many European works councils as possible be constituted by
way of agreements, rather than by legal coercion. To facilitate the
achievement of this objective and accelerate the process of setting
up European works councils, it stipulates that over the course of
time, the freedom to configure constitution agreements left in the
hands of private autonomy will be gradually reduced: in an initial
phase, the Directive grants priority to agreements, barely regulated
legally, made between the company’s central management and the
workers’ representatives; in a second phase, there is only one bind-
ing procedure for bargaining, where they can be obliged to partic-
ipate, but without setting material criteria. Only in the event that
this bargaining fails does it establish the obligatory constitution of
European works councils by operation of law, pre-establishing
minimum obligatory criteria —both procedural as well as content-
related— for the authorities of the councils. Thus, the Directive has
created a bargaining model against a backdrop of gradually increas-
ing legal pressure, which represents a major innovation from the
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technical-legal point of view (“bargaining in the shadow of the
law”)”!

4.2. The creation of a system of genuine European works
council agreements in multinational companies,
prior to national transposition legislation

The effect of this granting a position of privilege to solutions
adopted by agreement is threefold. First, a culture of bargaining and
consensus is thus established in Community-scale undertakings and
groups of undertakings, with respect to the constitution of European
works councils and communication with them, allowing a flexible
configuration of the forms and contents of the workers’ representa-
tive bodies and their participation, which can be modified in each
case to adapt to the specific requirements of the companies. Second,
the agreement practice initiated by the Directive anticipates the trans-
position of the Directive in each Member State and the obligatory
nature of national transposition provisions, which will not be merely
procedural. This legal configuration technique of the Directive pro-
duces a legal substratum that will later be legally codified with the
corresponding provisions in the national transposition. Through this
clever tactic of the Directive, the national transposition provisions
find a pre-existing system of European works councils, set up by
mutual agreement before said provisions come into force and become
applicable. Third, the national transposition provisions find this
material doted with a new —and thus far unknown— legal status: that
derived from the existence of a tight network of transnational collec-
tive agreements, about whose legality and legal applicability there is
no longer any doubt after the enactment of the Directive, unlike what
occurred with the previous legal situation*. With this, the Directive
gives life to European works councils and council agreements in what
constitutes a genuinely European legal phenomenon, which only later
will be included in the national legal systems of the member States,
where they will then be assimilated into the institutions and types of
traditional agreements seen in collective labour law.

SUMuLLEr, EBRG-Kommentar, 1997, introduction, number 16; BLANKE; Recht
und Praxis der Europdischen Betriebsrite. Zur Effektivitit “weicher” Regulierung
fiir die Integration der Arbeitsbeziehungen in Europa, KJ, 4/1999, pp. 497 et seq.;
Hovanp, Mitbestimmung in Europa, 2nd ed., 2000, pp. 79 et seq.; LECHER/PLATZER/
RUB/WEINER, 2001.

2 According to ScHiek, RdA, 2001, pp. 218 et seq., 228 an agreement of this
type was “unlikely to be compatible with most codes”; Spain is an exception to
this rule, cf. ScNELLE, Der Europdische Betriebsrat in Spanien, 1999.
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4.3. The legal progress represented by the opening-up of fields
of action and experience of practical cooperation:
an attempted theoretical explanation

The fact that, occasionally, the European-scale participation of
workers in multinational undertakings and group of undertakings
clearly surpasses, for practical purposes, the average level of rights of
formal, legally guaranteed participation corresponds from the statuto-
ry point of view with the objectives of the Directive and the national
transposition laws. In accordance with these, the meaning and purpose
of informing and consulting workers or their representatives consists
of including, debating, seriously considering and taking into account
the workers’ point of view, as much as possible, in the business deci-
sion-making process. For this reason, the information should be pro-
vided with due notice, based on a written report, and the negotiations
should take place during periodic meetings, which are held following
detailed rules. These meetings will be attended by the persons respon-
sible for making decisions as well as the workers’ representatives, who
will have the right to make their position known, and common min-
utes will be taken. Above all, the objective of exchanging opinions
must be to reach a “consensus” or “agreement” on the disputed ques-
tions, even if neither one of these is always reached, or due to the lack
of a compulsory agreement or conciliation procedure in the event of
dispute, it is not possible to force them to be reached.

Whoever sees this attempt, related to the information and consul-
tation of workers, as a “pious wish” that is irrelevant in practice is
mistaken. In the case of intense disputes, where only “this or that” is
possible and there is no room for compromise, whoever holds this
opinion might think that the facts support their stance. But in every-
day employment relationships, these extreme situations are rare. The
most common occurrence is a multiform overlapping of actions and
decisions that mutually influence each other, of already firmly-estab-
lished routines, cooperation and innovation processes essentially
grounded in trust. This foundation of trust and the resulting recipro-
cal recognition of this are the “social capital” that has nourished, from
the Directive on collective dismissals 75/129/EEC of 17.2.1975 ** to
date, the opportunities and prospects of effective worker co-determi-
nation in European law.

In the German debate, both in the area of legal science as well as
in industrial sociology, the following are mentioned as resources of

3 OJEC L 048/29 of 22.2.1975, consolidated by Directive 98/59, OJEC 225/
16 of 12.8.1998.
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the power available to the workers’ representative bodies: money,
know-how, personnel, time, and especially, law **. However, trust is
hardly ever mentioned as a criterion of any influence . This might
be due to the fact that it is very difficult to make this factor operative
or determine it with much clarity. But this oversight leads to serious
estimation errors. One of the most impressive demonstrations of this
thesis is the process of social integration in Europe: without a funda-
mental paradigm shift in the configuration of the regulatory frame-
work of employment relations, this process — and with it probably
the entire unification process — is doomed to fail.

We would have to digress too far to describe this shift in general
approach in further detail. Anyhow, it will suffice to mention a few
key concepts. Instead of an orderly unification (“harmonisation”)
from the top down, regardless of the level of national regulation where
this is done, or the opening-up of options like an “a la carte restau-
rant”, a possibility has also been opened up for creating opportunities
—also invested, when necessary, with the appropriate compulsoriness
— for decentralised cooperation on the level of the affected agents
themselves. With this instrumentalisation of a principle of subsidiari-
ty, strictly understood, put to the service of the gradual construction
of a “bargained Europeization” *® the goal is to open up new fields of
interaction for the employers’ and trade union agents. In turn, it is
hoped that this will encourage a praxis which, from the different
viewpoints of the various participants in the process, could become
a point of reference for the common experience, and thus for an inter-
subjectively shared story. In this way, and the theoretical justification
for this can be found in the suppositions of Anthony Giddens’ *” the-
ory of structuration, routines for action can be created — or at least
this might be expected. These routines, being recursive, gradually
produce stable structures, thus permitting, out of trust in their solid-
ness, cooperative action. Weak rights of participation can thus be
developed until they become quite effective opportunities to exert
influence. In this fashion, on the long term, they will be able to favour
the implementation of a co-determination praxis with a much greater

** HoLAND/REIM/BRECHT, Flichentarifvertrag und Giinstigkeitsprinzip: empiris-
che Beobachtungen und rechtliche Betrachtungen der Anwendung von Flichen-
tarifvertrigen in Betrieben, 2000, p. 194.

% But DEUTSCHMANN expressly asserts this in Die Gesellschaftskritik der Indus-
triesoziologie — ein Anachronosmus?, in: Leviathan, 2001, pp. 58 et seq. and
BECKERT, Vertrauen und die performative Konstruktion von Mdrkten, in: Zeitschrift
fiir Soziologie, 2002, pp. 27 et seq.

% This is the name of the study by LECHER/PLATZER/RUB/WEINER, 2001.

3 Die Konstitution der Gesellschaft, Frankfurt, 1992.
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potential for success than the one that would be possible via mere
legal positionings regarding co-determination which, no matter how
broad their scope, would barely have any life in them.

As for the evolution of European law, particularly in the field of
collective co-determination, it must be admitted that this approach
has proved to be the only successful one®. Certainly, this path is
working to carry out of a specific task, affected by special problems
and difficulties: that of integrating very heterogeneous structures,
both in fact as well as legally, and different social and industrial agents,
each one with its own traditions and ideologies. Whether or not a
universal law of legal progress should be derived from this, especially
in collective labour law, is a question that requires more detailed study.
Here we shall refrain from making a decision, as in the approach that
follows we will move in European terrain.

5. THE LEGAL NATURE OF EUROPEAN WORKS COUNCIL
AGREEMENTS

5.1. The effect of the Directive on European works councils:
there is no European law as such

Law relating to European works councils rests on Directive 94/
45/EC, and therefore on a legal institution of secondary Community
legislation. Unlike the regulation (§249 paragraph 2 TEC) it is not
valid “directly in each Member State” but rather it “is compulsory
only with respect to the objective to be reached, leaving national
bodies to choose the corresponding forms and means” (§249 para-
graph 3 TEC). Therefore, its transposition is made through the cre-
ation of a national law. It seems logical, then, to interpret European
works council agreements as agreements solely based on the respec-
tive national law and to be determined by the different national legal
traditions. In keeping with this, they are a kind of legal “chameleon”
whose conditions and legal effects will deserve different judgment
depending on the legal system of each of the 18 affected Member
States. It is clear, however, that this way of looking at things does not
adapt at all to the European Directives’ function of helping bring the
different Member States’ legal systems closer together®. For that

3 CATTERO, “Mitbestimmung” auf europdisch. Deutungsoffenheit, institutionelle
Mpythen und lose Kopplungen, in: ABEL/ITTERMANN (eds.), Mitbestimmung an den
Grenzen?, 2001, pp. 135 et seq., 150.

¥ Cf. KRIMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001, p. 78
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reason, the determination of the legal character of the European works
council agreements must pay due attention to the repercussions of
European law on national law.

5.2. The harmonisation of national laws by European Direc-
tives: priority of European law, effectiveness mandate,
interpretation in accordance with the Directives
and the immediate applicability of the Directives

On principle, European Directives do not achieve legal compul-
soriness as directly applicable legal rules until they are transposed to
the corresponding national law. However, as European legal provi-
sions, in the event of concurrence they have, also on principle, pri-
ority (of application) over national Law ®. In addition, as instruments
of legal harmonisation they establish, first of all, obligatory objec-
tives based on their content and, secondly, they set strict maximum
deadlines for their transposition to be made. The requirements for the
transposition of Community Law to national law are subject to the
effectiveness mandate derived from article 10 TEC and the interpre-
tative principle of “effet utile* °'. This mandate includes the duty to
carry out the transposition within the established time period, in an
complete, sufficiently determined and clear manner, omitting any
arbitrary modifications. Also, the maxim of interpreting national Law
by the ECJ in accordance with the Directives, or where appropriate,
complementary **, shows that the provisions of European Directives
must be observed regardless of whether they are transposed or not.
Transposition does not mean that the legal effects of the Directives
run out in any way; on the contrary, they are still binding as rules,
as a frame of reference for the transposition: the Directives establish
a legally binding orientation framework that creates a legal connec-

 ECJ, resolution of 15-7-1964. Law reports 6/64, Costa/E.N.E.L., collection
1964, 1253; ECJ, resolution of 17-12-1970, Law reports 11/70, international
mercantile society, collection 1970, 1125; to this respect ALBERT, Aktuelle arbeits-
rechtliche Fragiien in der Rechtsprechung des EuGH, RdA, 2001, special supple-
ment 5, pp. 23 et seq.;, KRIMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001, p.
82 with references.

" HoLAND, Zi1as, 1995, pp. 425 et seq., 437 with extensive references taken
from ECJ case law.

2 Cf. especially the ECJ cases, resolution of 10-4-1984, law report 14/83, v.
Colson and Camann ./. Land of North-Rhine Westphalia; ECJ, resolution of 10-
4-1984, law report 79/83, Doris Harz ./. Deutsche Tradax GMBH; ECJ, resolution
of 19-11-1991, law report C-6/90, Andrea Francowitch et al. ./. Republic of Italy;
a detailed study of this is found in KrRiMPHOVE, Europdisches Arbeitsrecht, 2nd ed.,
2001, pp. 56 et seq.; ScHIEK, Europdisches Arbeitsrecht, 1997, pp. 34 et seq.
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tion, of varying intensity depending on the case, between the national
legal system and Community Law. Their dynamism revolves around
the adjustment between concepts, procedures and legal institutions,
both on the Community and national levels. Also, on occasion, as has
occurred in a particularly visible way with the principle of equal pay
for men and women ® and the Directive on the transfer of undertak-
ings ®, it is reflected in differences in interpretation between the ECJ
and obstinately defended national legal systems, which in the case of
said Directive 77/187/EC have even brought about a revision of its
content ©.

Also, in the event that the transposition is not made as swiftly as
expected, the European directives can, in some cases, take preference
over national regulations and acquire direct legal binding force, in the
specific way that that they can be followed in the respective national
legal systems by subjective rights for citizens, claimable to the State ®.

5.3. The Directive as an instrument of legal harmonisation
in collective labour law and the effect of the specific
integration of the Directive on the European works council

So, with good reason it is said that the legislative instrument of
the directive does not totally respect national autonomy, but only “to
a large extent” . The less the objectives of the European directives
can be reached with the instrument provided by the respective nation-
al legal systems, the stronger is the influence of the criteria estab-
lished in these directives about national law: in these cases, national
law finds itself faced with the task of starting to develop the legal
procedures and instruments that will allow the transposition of the

% In reference to the insufficient German transposition provisions of directive
76/207/EC in cases of discrimination against women in the hiring process, ECJ
resolution of 10-4-1984, Law report 14/83, Colson and Camann/Land of North-
Rhine Westphalia; on the amount of “considerable sanctions” that English Law
provides for in this case; ECJ, resolution of 9-11-1993, law report C-132/92, Birds
Eye Walls Limited ./. E.M. Roberts; on the exigency that there be guilt and the
limitation of the duty to compensate for damages stipulated in German Law, ECJ,
resolution of 22-4-1997, law report C 180/95, Drachmpaehl ./. Urania, AP num.
13 about §611a BGB with notes by SCHLACHTER.

% EC]J, resolution of 14-4-1994, law report C-329/92 Christel Schmidt ./. Spar-
und Leihkasse Kiel, collection I 1994, p. 1311.

® Directive 98/50/EC, OCEJ L 201 of 17-7-1998, p. 88.

% Details about this immediate legal effect of the Directive are found in
KRriMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001, pp. 56 et seq.

7 KriMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001, p. 56
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Directive ®. This effect of legal integration of the European Direc-
tives is especially relevant in labour law in general and in collective
labour law in particular, and within this latter category, more in la-
bour relations law on the company level than in other areas. In light
of the huge differences between national legal systems  in this area,
it is difficult to expect that European provisions will have capacity to
generate legal uniformisation. The national legal systems would be
incapable of incorporating those foreign legal bodies. The consequenc-
es would be, on the contrary, “reactions of rejection” that would do
more to favour the disintegration of different European national legal
systems than to facilitate their harmonisation. Thus, at least for now,
the European directive is, in this field, an instrument to bring the
respective country laws closer together, for which there are no alter-
natives.

Moreover, the consequence of legally interpreting European
works council agreements exclusively in the context of national legal
systems would be that this European-scale institution of workers’
representation and its praxis of establishing agreements would kalei-
doscopically break up, depending on the national perspective of the
corresponding observer and due to its necessary reciprocal overlap-
ping "’ into casual constellations whose elements would be combined
one way on certain occasions, and another way on others, and some-
times not combined at all. Because of the differences in the labour
relations systems and their respective legal situations, the collective
labour institutions of no two countries are ever identical, not even in
legally “related” areas such as those of Germany and Austria, Bel-
gium and France, Spain and Italy, Great Britain and Northern Ireland

% In the case of the Directive on European works councils, this posed the
significant problem, especially for the codes of Great Britain and North Ireland,
of first developing the procedures that would allow the establishment of a general
delegation of workers in companies. This difficulty should be attributed to the
enormous willingness of British companies to set up European works councils in
the UK by agreement before the Directive’s application was extended to this
country, cf. previous note 52.

% Of the vast number of comparative studies on the regulation of the enterprise
level, we will mention only PicHot, Arbeitnehmervertreter in Europa und ihre
Befugnisse in Unternehmen, in: EUROPAISCHE KomwmissioN (ed.), Soziales Europa 2/
1996; EuropEAN TRADE UNION FEDERATION (ed.), Die Arbeitnehmervertretung auf
Betriebsebene in Europa, Brussels, December 1998; Otting, Betriebsverfassung in
den Europdischen Gemeinschaften unter besonderer Beriicksichtigung des Status
einer Europaischen Aktiengesellschaft, doctoral thesis, Augsburg, 1981; SANDMANN,
Die Euro-Betriebsrats-Richtlinie 94/95/EC, 1996, pp. 32 et seq.; REBHAHN, Das
Kollektive Arbeitsrecht im Rechtsvergleich, RdA, 2001, 763 et seq., 770 et seq.;
KRIMPHOVE, Europdisches Arbeitsrecht, 2nd ed., 2001. p. 407 et seq.

™ To this respect, cf. the previous note 10.



European Work Council Agreements 423

or Sweden and Norway. This is especially true in the case of enter-
prise agreements which, as sui generis collective agreements, have
subsidiary and secondary validity versus collective agreements (com-
pany and groups of companies ') only in Germany (and similarly, in
Austria) . True enough, in most Member States there are legal con-
figurations (especially company agreements "*) that can assume a sim-
ilar function; but this does not occur in all cases .

Considering the lack of a sufficient common tradition of collec-
tive labour law in the Member States, also and particularly on the
company level, the legal character of European works council agree-
ments can not be determined from the visual angle of the various
national legal systems. By the same token, nor can its legal character
be determined based on the differences in national legal systems, by
simply adding up the points that they have in common, or adopting

" In accordance with German law, “enterprise agreements” are agreements
between the employer and the body that represents the interests of the workers in
the enterprise elected by them. They set working conditions directly, with binding
statutory effects, not only for workers who belong to a trade union but also all
employees of the company that are represented by the works council (§77
paragraph 3 of German law on the internal scheme of companies, BetrVG). The
enterprise agreement is, on the enterprise level, the working equivalent of the
collective agreement, although unlike the latter, its legal authority is democratic-
representative and not based on belonging to an association or group. The legal
authority of the collective agreement has, in the form of autonomy to establish
economic and working conditions, a specific constitutional basis (article 9 paragra-
ph 3 of German basic law) and a stronger supposition in favour of its justification,
for which it is granted legal priority over enterprise agreements (§§77 paragraph
3, 87 paragraph 1 first sentence BetrVG). However, in practice this legal approach
is being increasingly undermined. This is because there is a constant tendency to
transfer to the enterprise level more bargaining and agreement-adoption powers:
a phenomenon that is being seen all over Europe and which is reflected in the fact
that more and more legal validity is attributed, both in national law as well as in
European law, to the enterprise and the establishment as levels for collective labour
regulation, cf. EUROPEAN CommissioN, DG FOR EMPLOYMENT AND SociAL AFFAIRS UNIT
EmpL/D.1, Report of the High Level Group on Industrial Relations and Change in
the European Union, January 2002, pp. 25 and 26.

2 About differences with respect to Germany, essentially based on individual
employer’s lack of capacity to sign agreements, and the corresponding capacity
of workers’ organisations as legal representative bodies, based on the fact that the
law stipulates the “forced membership” of employees to these associations, cf.
REBHAHN, Rechtsvergleichendes zur Tarifbindung ohne Vergandmitgliedschaft, RhA,
2002, 214.

* However, oftentimes they are not attributed any statutory effect, so that their
binding erga omnes character must be obtained by another means, for example
through dogmatic constructs such as the theory of representation and the suppo-
sition of an agreement in favour of third parties, via principles of equal treatment,
declarations of universal binding force and possibilities of register; cf. for more
details Schiek, RdA, 2001, pp. 218 et seq., 225 et seq.

™ For more details, see Schiek, RdA, 2001, pp. 218 et seq., 225 et seq.
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as an expressly European form just one of the different national legal
systems.

5.4. What is the European legal nature
of European works council agreements?

Instead of this, the legal classification of European collective
agreements must examine the phenomenon, characteristic of the ev-
olution of law in other fields as well, which consists of the fact that
social reality is constantly creating new structures that transcend the
canon of inherited legal institutions and which can no longer be
conceptually understood by traditional legal categories. European
collective labour law, an emerging field, must pay due attention to
the fact that through the conception of “social dialogue” — developed
in Community law in an increasingly systematic way and which has
found its provisional keystone in the fundamental social law of article
27 of the (still) non-binding Charter of Fundamental Rights of the
European Union "> —an independent system has emerged, made up of
different legal models for collective agreements. From the Directive
on a general framework for collective dismissals 75/129/EEC of 17-
12-19757, to the directive on a general framework for informing and

> Article 27 of the Charter of Fundamental Rights of the European Union
guarantees, as it title states, that “workers have the right to information and
consultation within the undertaking” with the following content “workers and their
representatives must, at the appropriate levels, be guaranteed information and
consultation in good time in the cases and under the conditions provided for by
Community law and national laws and practices.” This regulation contains, in the
form of criteria of “appropriate levels,” significant qualitative determinations of the
applicable requirements for information and consultation. The reference to Com-
munity law and the guarantees and practice of the different States is a limiting
point, but at the same time it gives them positive value as forms of expression of
a fundamental European social right. Thus, its legal character is reinforced signi-
ficantly. The term “constitutional” excludes any interpretation by which rights to
consultation and information laid out in the respective national laws are left up to
the decision of the legislator of each Member State. Article 27 of the Community
Charter of Fundamental Rights is not a weak version of the workers’ co-determi-
nation contained in the German model of the internal schemes of companies aimed
at the democratisation of existing power relations in companies. However, that
fundamental right currently marks the climax in a tenacious legal evolution of
Community law which has led to the deployment of a specifically European model
of “social dialogue” through several channels that are also extended to the indi-
vidual enterprise level. For more details on this, see BLANKE; article 27, in:
BErcussoN (ed.), Labour law in the new Charter of the EU. Interpreting fundamen-
tal social rights (currently being published).

® OJEC L 048/29 OF 22-2-1975, consolidated by Directive 98/59, OJEC L
225/16 of 12-8-1998.
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consulting workers 2002/14/EC of 11-3-2002 ", this system is prima-
rily limited to constituting the respective intra-State legal relation-
ships, so the determination of its legal nature has not produced any
problems of note.

This situation has been decisively modified by the Directive on
European works councils and by the recently passed 2001/86/EC of
8-10-2001 7 aimed at “supplementing the Statute for a European com-
pany with regard to the involvement of employees.“ These acts of
Community law have initiated, prior to the national transposition leg-
islation, a Community-scale praxis of agreement adoption by social
partners, whose inhibiting legal effects as agreements pursuant to ar-
ticle 13 rest directly on the Directive on European works council
agreements, and as such, should be regarded as private law agreements
of European law ”°. At the same time, it obliged and obliges the Mem-
ber States to recognise these agreements, as well as those made by the
management of Community-scale companies and the bargaining com-
mittee as the representative body of workers of a multinational make-
up, whose legally compulsoriness is also in accordance with national
law. This presupposes the recognition of the Community scale of these
agreements. The alternative is to develop a type of collective agree-
ment in keeping with national law which has, however, transnational
legal validity. This is the path that Spanish law seems to have adopt-
ed, which in article 13 paragraphs 1 and 2, in relation to the subsidi-
ary rules of the Law of 10-4-1997 on the transposition of the Direc-
tive* defines the legal nature of the European works council
agreements as collective agreements which, just like other collective
agreements, must be sent to the proper labour authority for their reg-
istration, deposit and official publication, and which stipulates that
they will be binding for all workplaces and companies belonging to
Community-scale undertakings or groups of undertakings —also for
those located in the remaining Member States — as well as for the
workers of the same. In accordance with these provisions, these are,
therefore, genuine European collective agreements applicable
throughout Europe: a legal effect which, heeding the principle of ter-
ritoriality of national legislation, is unlikely to be produced by virtue

7 OCEJ L 80/29 of 23-3-2002.

8 OCEJ L 294/22 of 10-11-2001; cf. the exposition of the draft in HERFs-
ROTTGEN, Arbeitnehmerbeteiligung in der Europdischen Gemeinschaft, NZA 2001,
pp. 424 et seq.

" On agreements pursuant to article 118b (now article 139 TEC), see DAUBLER,
Tarifvertragsrecht, 3rd ed., 1994, numbers 1729, 1731.

8 An English translation of the law is found in BLANKE, EBRG-Kommentar,
1999, Appendix II, pp. 443 et seq.
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of provisions of the individual States, but rather it presupposes that
Directive 94/45/EC is considered as a European foundation by its own
right for European works council agreements *'. In the German debate,
on the other hand, the legal character of European works council
agreements has until now been judged on most occasions only in ac-
cordance to national law **. This interpretation misconstrues the spe-
cial mission of the transnational praxis of agreement-adopting by so-
cial partners and the harmonising role of the European Directives,
especially in collective labour law. For this reason, it needs to be rec-
tified *’. So the composition and legal authority of the workers’ repre-
sentative body, which, as a “bargaining committee”, has the power to
bargain and sign an agreement to establish a European works commit-
tee as well as to determine the scope of its future co-determination
powers, escapes the regulatory capacity of each Member State. Like-
wise, the legal definition and configuration of the European works
council agreements in terms of specific types of collective agreements,
which deploy with statutory force * transnational legal effects on all
the workers of a Community-scale undertaking, surpasses the author-
ity and legislative authority of each individual State. For this reason,
regardless of its positivisation in national transposition provisions,
European works council agreements have at the same time a Europe-
an legal character * whose exact profiles and implications have yet to
be identified and clarified in the European political discourse.

8! This is BLANKE’s argument, EBRG-Kommentar, 1999, appendix II, pp. 442
et seq.

% For example even BLANKE, EBRG-Kommentar, 1999, $17 number 13 with
numerous references and BLANKE, Anhang II: EBRG, in: DUWELL (ed.), Betriebs-
verfassungsgesetz, 2002, §17 number 9.

% In the German debate a problematisation of this point of view centred on
the State has been explored — by Schiek, RdA, 2001, pp. 218 ef seq. and ScHIEK,
Einleitung G: Europdische Kollektivvereinbarungen, in: DAUBLER (ed.), Tarifver-
tragsrecht, 4th ed. (currently being published) — which will permit a more in-
depth treatment of the matter.

% The question of whether these collective agreement have statutory or merely
obligational effects is controversial in the German legal situation based on the
EBRG,; cf. I. Scamipt, RdA, 2001, special supplement 5, pp. 12 ef seq., 17 et seq.:
for lack of an express legal concession of powers, the European works council
agreements lack statutory effects. On the other hand, the prevailing opinion affirms
that European works council agreements do have statutory effects, since otherwise
the effect of legal binding force could not be explained — which may also mean
the reduction of rights — of these agreements for all of a company’s workers, cf.
BLANKE, EBRG-Kommentar, 1999, §17 number 14, §18 number 12, §41 numbers
35 et seq.;, DKK-DAuBLER, EBRG §18 number 14; a detailed analysis in SCHIEK,
RdA, 2001, pp. 218 et seq.

% For Schiek, Einleitung G: Europdische Kollektivvereinbarungen, in: DAUBLER
(ed.), Tarifvertragsrecht, 4th ed. (currently being published), it is a “Europeised
national labour law”.



Chapter 14

APPLICABILITY OF EUROPEAN COLLECTIVE AGREEMENTS
Antonio Ojeda Avilés, Seville

1. AN ACCELERATED MIS EN SCENE

As if trying to announce the 10th anniversary of the Community
Charter of Fundamental Social Rights, in 1998 the first European
collective agreement is signed (henceforth, ECA) on the sector level,
on the working time of seafarers, between the European Community
Shipowners’ Association and the European Transport Workers’
Federation . Prior to it, several framework agreements on the highest
level between European social partners had cleared the way for these
sector agreements, several of which already exist?. In the space of a
few short years, the European collective bargaining panorama has
changed drastically, perhaps rendering obsolete the opinions voiced
with caution for so long about the applicability of those instruments.
Thus, a revision of the subject is necessary, though of course it cannot
be the final one. Not only do an considerable number of European
intersectoral and sectoral agreements currently exist, the Commission
has just updated its list of representative organisations in the various
industries®, and the European Trade Union Confederation (ETUC)
seems to be comfortable with the new Helsinki statutes where it finds
the basis needed for more standardised bargaining. The content of
said collective agreements has also changed, as we will have the chance

' Signed in Brussels on 30 September 1998.

> The most recent example — for the moment — is the European Agreement
on Guidelines of Telework in Commerce, signed in Brussels on April 21, 2001 by
EuroCommerce and Uni-Europa Commerce, whose dubious legal nature I will
address further on.

* Paper by the Commission called European Social Dialogue, a Force
for Innovation and Change, Brussels, 26 June 2002, COM (2002), 341 final,
annex I
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to examine in the following pages. At the same time, the Commission
is asking itself about the nature of the agreements that are inexorably
appearing in multinational firms and European workers’ delegations.
In short, there is a new panorama, where employers have been quick-
er to organise than the trade unions* and there are as many as 27
sectoral dialogue committees, although bargaining itself is not with-
out its difficulties”’.

Before moving on to reflect on questions directly related to the
applicability of ECAs, we must make, then, a brief digression to
discuss the origins and distinguishing features this new phenomenon,
which is reaching maturity right before our very eyes.

1.1. The origins of European collective bargaining

It has been repeated ad nauseum that collective bargaining
emerged on the Community level with sector agreements on working
hours in agriculture, reached by the European joint committee for
that industry from 1968 onward®. This gave rise to a more general-

* In the previously cited Commission paper (Annex I), there are 38 European
employers’ industry organisations, verses 12 European trade union organisations,
most of them not affiliated to the ETUC, as consulted in article 138 TEC.

° In 1995 the Commission consulted the European social partners about a regu-
lation of burden of proof in cases of gender-based discrimination, and it obtained
separate opinions, for which it pronounced Directive 97/80/EC, actually based on
the Social Policy Agreement annex of the Maastricht Treaty. Bargaining on labour
flexibility, initiated in 1995, achieved both framework agreements on part-time
work in 1997 and fixed-term work in 1999, but those referring to part-time emplo-
yment companies failed in May 2001 after a long time attempting to reach an agree-
ment, and on other matters there have been more failures than successes, as can be
seen in the Commission consultations of 1996 (prevention of sexual harassment of
employees in the workplace), 1997 (information and consultation of workers), and
2000 (three reviews: protection of workers versus the insolvency of the employer,
protection against asbestos, and safety and health in the workplace for self-emplo-
yed workers), which received 